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The cost of living as measured by the BLS Consumer 

Price Index was down in September 0.3 per cent 

below August at 114.7 per cent of the 1947-1949 aver- 
Kood costs lower by 1.3 per cent was the prin 
eason. On the old 1935-1939 base, the September 
vas 191.8 


September’s standard back-to-school movement cut 
the civilian labor force to 65.244 million—278,000 below 
Although total employment dropped 131,000 


the month to 62.145 million, unemployment also fell 


by 146,000 to 3.099 million In an (kx tober 25 speech, 
President Eisenhower announced later figures showing 


unemployment fell another 400,000 to 2.7 million 


No change Preliminary estimates for September peg 
the index at 124 per cent of the 1947-1949 average 
Revision of the index, which previously showed no 
change since May, has upped the May figure to 125 
or June, the index still shows 124, but the July 


figure is down to 123 


Production workers earned an average of $71.86 a 
week im Se ptembe r, 80 cents above August Reason 
Average hourly pay was up two cents to $1.81. The 
average workweek in manufacturing was unchanged 
at 39.7 hours. The latter figure may be compared 
with the recent low of 39 hours in May The 1943 
vorkweek averaged 44.9 hours 


The steady rise which began at the end ot Feb 
ruary continued into August, when total consumer 
credit outstanding was $27.932 billion—up $97 billion 
from July Biggest gains were registered in auto 
mobile paper (above August, 1953), personal loans 


and charge accounts 


Down in August. The seasonally adjusted annual 
rate of total personal income for the month was 
$285.4 biilion, $300 million below July’s rate Labor 
income was the component suffering the largest drop 

it was down $400 million to a rate of $202.1 billion 


The change in the work stoppage picture between 
August: 550 strikes (down 20 from July); 300,000 
strikers (down 70,000); 3.6 million man-days lost 
(down 150,000). Stoppages beginning in August 


July and August was slight, but it was for the bette 


totalled 350, involving 140,000 workers 
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Government Intervention 
in Labor Disputes 


By HAROLD W. DAVEY 


i nw CENTRAL THESIS of this paper i i , s or, if a strike 
is that the federal government must i lt 1 I peedy settlement 
adopt attitudes, poli ies and proce dures that 


will minimize the 


| 

TICE Such a concept of the nature 
pressures from the parties 
in interest in tavor of government interven re ( sted par s to solicit, rather 
tion in labor disputes thar hun, gov 


Where 


at hi 


governmental responsibility has frequenth 


Considering the increasingly complex, i 
terdependent economy in which we operate, 
it is unrealistic to argue that the 
ment should adopt a complete 
policy. On the other hand, 
monitoring of labor disputes by 


govern 
hands-off 
a continuous 
government 
necessarily weakens private 


bargaining re 
lationships. As I have stated 


‘ Ise whe T¢ 
“When both management 
aware that the real locus of 


1s 


and labor are 
power lies out 
side their relationship, it is difficult to develop 


constructive private arrangements Botl 
parties are under a constant pressure t 


shape their tactics and policie s with a view 
to influencing an outside party. Neither is 
nin which he must face up to the 
for establishing satisfactory, en 


relationsl Ips with the other party 
wr ditticulty 

im recent yea! I 
public interest is always to be equate 

Harold W. Davey, Contemporary Collective Peter Seitz Approaches to Basic Dispute 

I PI I 

jargaining (New York: 1951), p. 370 Settlement Lectures on the Law and Labor 
2 The next special volume of the Industrial Vanagement Relations, University of Michigan 
Relations Research Association will deal witl 


ith aw School (Ann Arbor Michigan 1951), p 
emergency disputes 
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Harold W. Davey is professor of industrial 
economics at lowa State College and perma- 
nent arbitrator for John Deere and UAW-CIO. 
He delivered this paper before a joint ses- 


sion of 


the Industrial 


Relations Research 


Association and the American Political Sci- 
ence Association in Chicago on September 11. 





net elect 
to ene 
bargaining 
been the dec federal 
ernment to right of sel 
ion and 
ocedure 
evel 
pres upation vith § ] 
trike 


CACCSSIVE 

reventiol 
| | 

settiement hi onsistently 


he tederal 


Hective bargat 


Recent 
Labor \ct 


emergency 


experience 
indicate 

board proces provided tor by 
statute is now generally regarded as a way 
station on the road to White House inte 
vention and ultimate settlement 


standimg proltessiona p 


] 
! 
] 


had no real nationa 


Hartley 


been 


the period since ‘Taft 


gency sections of th: 
on wany OCCASIONS \ ] ‘ Spicuous 
Still ane 


festation of the 


OF SUCC disturbing mani 


trend away from voluntarisn 


is the highly touted technique of “preventive 


* The 1952 steel dispute is one excellent illus 
tration 

® David Levinson 
tecord of a Decade,’ 


ary, 1952, p. 13 


Labor Act—The 
Journal, Jan 


Railway 
Labor Lau 


*Cyrus Ching has observed that a good case 


can be made out for the statement that the 
nation has never had a real national emergency 
labor dispute. See his Revieu 
A Half Century of Labor Relations (New 
1953), p. 103 

’ For a summary 
Title II procedures in ten 
see Edgar L Warren National-Emergency 
Provisions,’ Labor Law Journal, February, 1953 
p. 130. Warren concludes that ‘“‘there is a sur 
prising unanimity of opinion that the present 
procedures are ineffective and inadequate.”’ 

® See, for example, the remarks by Carl R 
Schedler, associate director of the FMCS, at 
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and Reflection 


York 


review of the application of 
disputes, 1947-1952 


mediation,” 
constituted 


ETVICE 


} 
yaa 


| inally, ou 1 de ral statute 


field 


a constant 


"" As Es 


1 


short, the oO 


tederal p< 
been to ncouras management 


to shift tl away from develop 


nent of mature and stable relations| ps witl 
1 th | 


One another Instead, 


compelled by statute an 
titt 


ides to concentrate 


development of law and 


cretion in thet 


p. 19 in Proceedings of the University of Buf- 
falo’s Sixth Annual Industrial Relations Confer- 
(1954) Schedler firmly believes that the 
mediator has an obligation ‘‘not only to assist 
in the settlement of disputes, but also to sug 
gest, where necessary, modification of programs 
and attitudes that will improve the working 
relationships of the parties and facilitate bar- 
gaining.’’ Schedler also said ‘Not only dur- 
ing, but long before contract negotiation time 
the mediator is actively assisting the parties to 
achieve wholesome relations 

*Sanford Cohen The Impasse in Collective 
3argaining Law Law Journal, May, 
1954, pp. 307, 309 

” Emily Clark Brown Needed 
on National Labor Relations Law 
Journal, February, 1953, pp. 71-77 


ence 


Labor 


A New Start 
Labor Lau 
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NLRB 
body 
¢ stablished 


ting mupact 


Article cited at footnote 9, p. 383 (a) effective and (b) 
The standard here is th of Nathan P paper A Survey of 


democratic See his 
Feinsinger, who believes that 


Government Intervention 
in Critical Disputes in the work cited at foot 
j note p. 273 


Government in 
tervention in industrial disputes should be eval 
ated by two criteria namely whether t 
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of endeavoring 


cake 


function of a 


posing 


to 


points view we are 


eat and have it too.’ 


The 


our 


mediator 1s 
remedial rather than preventive. I find my 
with Weisen 
ot preventive 
December, 1953 
Re 


trenchant 


proper 


self in 
feld’s indictment 
mediation, delivered at the 
meeting of the 
search Association 
comment was 


complete agreement 


scathing 


Relations 
most 


Industrial 
His 
as follows 
“The application of so-called 
mediation’ to 


pernicious in 


“preventive 


contract negotiations 1s even 
effect full 
bargaining than is the prac 


In 


it would bring the mediator 


more its on and 
free collective 
tice applied to contract administration 
most instances, 


situation 
purpose 


scrve 
add 


deci 


long before he 
His 


weeks 


nto a can 
presence will 
the final 


sions have to be made and an active dispute 


a useful 


nothing when, later, 


exists The terminology and philoso 
phy inherent in the concept of ‘preventive 
mediation’ has no proper place in a society 
which has dedicated itself to a minimum of 
The 
should ex 


government activity in private affairs 


literature of industrial relations 


‘preventive mediation’.” ™ 
National 
Cole 
federal 
disputes 


punge the phrase 


to the 
David 


recent address 
of Arbitrators, 


Statement oft 


In a 
Academy gave 
a cleat appropriate 


policy for handling “major” labor 


as follows: 
“ey To 


clared national 


reaffirm and implement our de 


industrial relations policy 
of relying principally on collective bargaining 

“2. ‘To emphasize that Government’s fun 
to the 


mediation in coming 


tion is essentially only 
through effective 
voluntary agreements 

“3. To make it 
will intervene 
threat to 
prematurely nor 


assist parties 


to 


President 
or 
and then not 
pre 


clear that the 


only in rare cases genuine 
the national welfare, 
automatically 


mote the strategic advantage of either party 


nor to 


If it is agreed that federal policy should 
avoid attitudes, policies and procedures that 
would tend to relieve 
their 


bargaining 


management and un 
to 


how can 


ions of responsibility make col 


lective work, such 

“% Allan Weisenfeld 
7 Industrial and Labor 
292 (January, 1954) 

4 Proceedings, Sixth 
IRRA, pp. 282-283 

® NAA address at Detroit, May 1 
Labor Disputes-Reexamination and 
dations.”’ 

” Favorable mention should be 
the increasing research interest in 
the ‘‘art’’ of mediation 

% Professor Feinsinger's excellent summary of 
some of the major criticisms of Title II in 
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‘Mediation or Meddling 
Relations Review 288 

Annual Meeting of the 

1953, ‘‘Major 
Recommen 


made here of 
improving 


The pi 


ignoring it, nor 


happy reorientation be achieved ? 
solved by Dy 


tune of 


lem cannot be 


familiar more effective 
the 
is no adequate substitute 
telligent, kn | 


wledgeabl 
committed to. str 


chanting th: 
Same time, in a demo 
for 


mediation \t 


, 
racy there 


mediators 


engthening rath 


proctoring private bargaining relati 


I nships 


For this 


policies 


reason, in any specific listing ot 


and procedures it is appropriate 


to give primary emphasis to the continuing 


strengthening thie 
Serv 


need ror ind 
F¢ de ral 
Wi 


of 


improving 
Mediation 
shall | 


capable . we ll 


and Conciliation 


ice ave a constant need for a 


corps paid and respected 


mediators » believe in the traditional role 


of mediation and are not out “hustling t 


business.” 


Second, the government’s policy and pro 

labor 
the light of the 
particular case. It is generally 
ot the chiet 


procedures in the 


cedure in handling disputes 


should bye 


tacts oF ¢ 


Mlajor 
determined in 


ach 


conceded that one deficiencies 


of present emergency 
dispute field is tl 
ty.’ \s 


parties 


eir rigidity and automa 
David Cole 


made 


has pointed out, i 
that 
will be neither 


the govern 


ment 


are aWar’re 


intervention premature 


nor automatic and are convinced that 


available to either 
the resultant 


the gove 


intervention will not be 


side ror Stratecic purposes, 
to the 
will be a powerful incen 


h their ow 


uncertainty as course rn 


ment may 


to the 


YHursue 
H 
tive parties to reac 


solution.’ 


ccedural suggestion for insuring 


Cole’s pre 
that are, 
will W hit 


orthy of note 


only the 1 genuine emergency Cast 


House intervention 
Hy 


by 


produce 
proposes th: t 
the White 


adv 1c ¢ 


CASE be considered 


except upon the unanimous 
Federal Mediation and Con 


Director of the 
ciliation Ser 


the 


vice, the Secretary of Labor and 


secretary ot Commerce 


compels recoren 
whic h 
occurred and 


tinue to occur An 


(Continued on page 800) 


Sober realism 
labor 


miust 


disputes in the gov 
intervene hav 


itional railroad 


following rhe injunc- 
tion is a red flag to labor: the injunction period 
may serve ‘warming up’ period for both 
sides; deadlines create a ‘crisis’ psychology re- 
sulting in public pressure for governmental 
action at a time when overt action might be 
unwise fact-finding without recommendations 
gives no real guidance to public opinion or to 
the parties last offer’ ballots complicate the 
dispute and tend to keep it alive.’ (Article 
cited at footnote 12, p. 280.) 

* Address cited at footnote 


practice includes the 


as a 


15 
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Federal Pre-emption Comes of Age 


in Labor Relations 


By HARRY BRODY 


i io PURPOSES ot this paper are (1) 
to determine the extent to which the 
government has pre empted the field 
the National Labor 
and the Labor 


federal 
of labor relations undet 
Relations Act, 
Management 


as amended, 
Relations Act, 

some of the major problems in ad 
and (3) to 


eXaMmine 
ministration im this are: offer sug 


gestions to ameliorate some of these problems 


rhe term “field of labor relations” when 
used herein is limited to situations covered 
by the NLRA and the LMRA P pt lat 
nomenclature in respect to the act or 
is not always strictly lhe orig 
National Labor Relations Act (1935) was 
known Waener Act When the Na 
tional Relations Act was 
1947, act was simultaneously passed 
“to amend the National Labor Relations 
Act, to provide additional facilities for the 
labor 


equalize leg 


acts 
accurate inal 


as the 
Labor 


another 


amended in 


mediation ot disputes affecting com 


merce, to al responsibilities ot 
ryanizations 
Despite the 

was to amend the 
official title, oddly enough, is “Labor 
Relations Act, 1947.” The popular 
this act is the “Taft-Hartley Act.” 
except lor a lew i] 


and employees, and tor 
fact that its 

NLRA, tts 
Man- 


labor 
other purposes.” 


maim purpose 


agement 
title of 
However, 

ot the controve 


spectactiiar Case 


rsies concerning 


Federal Pre-emption in Labor Relations 


1947, (2) to 





IN PASSING THE NLRA AND LMRA 
CONGRESS OCCUPIED THE FIELD 
OF LABOR RELATIONS TO SUCH A 
DEGREE THAT STATE ACTION HAS 
BEEN BROUGHT TO A STANDSTILL 





Taft-Hartley Act 
amendments to. the 
tions Act Among 
Section 10(a) 
When the ori 
Congress, it sought to 
under the C 
stitution. Its 
amble, was “1° 
labor 


terstate 


resulted fro 
Nati nal Labo 


these amendments 


inal act Was pas ed by 


justify its authority 


1 


mmerce Clause of the Con 


purpose, as stated in the pre 


diminish the causes of 


disputes burdening or obstructing in 


and 


national labor 


foreign commerce, to create a 


relations be ard, and tor other 


purposes.” 


having the right to regulate 
could determine to 
it desired to exercise that right. 
1, und heading “Finding 


it reterred to the 


( ongress, 
what extent 
In Section 


s and Policies” 


commerce, 


er the 
inequality of employees 
t possess full freedom of associa 


employers whe rganized in 


»wnership 
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This article is based upon a thesis written by 


the author in connection with work in the grad- 


vate law school of the University of Southern 


California. 


fornia bars, 


A member of the New York and Cali- 
he practices law in Los Angeles. 





burdens and 


tends 


This inequality 
the flow of 


current 


association 
“affects 


to aggravate 


commerce” and 


busine ~ de pre SSIOTLS 
Congres 


in the 


continued its original stated policy 
following words 

“It is hereby declared to be the policy of 
the United States to the caus¢ 
of certain obstructions to 


eliminate 
substantial 


and to mitigate 


} 
I 


free flow of commerce 


obstructions when they have 
the 


bargaining 


eliminate these 


occurred by encouraging practices and 


and by 
full 


self-organization, and 


procedure of collective 
the 


association, 


protecting exercise by workers of 
freedom of 
designation of representatives of their ow1 
the 


conditions of t 


choosing, for gotiating the 


purpose ot ne 


terms and cir employment 


or other mutual aid or 


The stated purposes ot 
agement Relations Act, 
the National Labor 
for the mediation of 


Ccomnrerce 


protection.” 


the Labor Mat 
1947, was “to amet 
Relations Act 
labor dispute 
(Italics supplied.) It 
fore apparent that ¢ bere 
the Wagner \ct 
Act were concerned, to 1 
to the 


quite 


msoltar as and the 
Hartley 


commerce 


by the 
Without 


would har qi 


extent that activities 


affected commere 
belal 


with the 


act 
trving to the 


one larrel 


Vissouri Pacific Railroad Company v, Porter 

273 U. S. Hil, 35. 47 S. Ct. 383, 71 L. Ed. 672 
(1927) “Congress must be deemed to |! 
determined that the rule laid down and the 
means provided to enforce it are sufficient and 
that no other regulation is necessary Its power 
to regulate such commerce and all it nstr 
mentalities is and as that power has 
been exerted, state laws have no application 
They cannot be applied in coincidence with, as 
complementary to, or as in opposition to, Fed 
eral enactments which disclose the intention of 
Congress to enter a field of regulation that is 
within its jurisdiction.”’ 

Charleston & Western Carolina Railway Com 
pany v, Varnville Furniture Company, 237 U.S 
597, 35 S. Ct. 715, 59 L. Ed. 1137 (1915) When 


744 


supreme; 


I acting 


the ¢ 
right ‘ to ¢ 


i 


{ 


he states hay . by 


onstitution, 
‘| hie 
regulating 


established 


then 


oneress 
Congress to laws 
commerce 1s well 

axiomatic. It was well 


tore the Wagner Act occupied the 


t Congress 


establishes 


regulate c matters 


miter exclusive 


Congress has talk 1 the subjec 
ter n 
opposition in ite 


elp bec 


particular 
ine ffee 

to be 
fart 


han aence is is 


law is not 
ttempt to go 
fit to go 


ted il 


Congress has seen 


Sx footnote if 


e& also ne le ¢ 
‘ 


iW 4 


Zook, 336 S. 725, 735 
(1948), a nonlabor inter 
Court supported its 
decision by making reference to the pre-emptive 
character of the NLRA and the LMRA 

The constitutionality of the Wagner Act 
established in Jones & Laughlin Steel 
ration, 1 LABOR CASES * 17,017, 301 U 
615, 81 L. Ed. 563 (1937) 


In California 1 
Ct. 841, 93 L. Ed 
state 


69S 
1005 


commerce cast tne 


S.Ct 
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ner 

State 

arose 

the « 

NA ) SLRB 


reatmen 
later 
7, 1946, and were discussed by po 
nents and opponents of the Taft-Hartley Act 


An analysis the Bethlehem cas 
essential tor ; prop determination ot 
the federal overn 


question W rot tl | 
ment t field of labor relations 


Wagner 


by any 


tf any, law view write ave ignored thet 
In Bethlehem and Ludlum, the foremen ot 


Federal Pre-emption in Labor Relation: 





(11) State police power over a phase of 


when Coneress 


interstate commerce ceases 


regulates the same subject matter. (There 


IS a serious as to the extent 


the commerce clause impinged upon state 


question 


police power in the light of later decisions 
Whether or not this question actually arose 
whether the 
merely de 


as such in the case at bar, o1 
United States Supreme Court 
termined that the themselves did not 
deprive the states of the right to 
their police power in the conduct of strikes, 
may still be an open question.) ‘ 

(12) Where 
federal instrumentality the power to act in 
a particular .field, the longer 
regulate in that field, even though the 
granted by Congress has not been exercised 
(This contention was prophetic of the situa 
NLRB declined 


where its 


acts 
exercise 


Congress has given to a 


States can no 


powel 


tion which arose when the 


to accept jurisdiction in cases 
power to do so had been established.) 
(13) Recognition of a 


in the states would create conflict among state 


regulatory power 
rulings as well as between state and national 
those 
State 


practices. (It has been suggested by 
enlarging the 
conflict in holdings on the 
similar facts by different boards 
would be a desirable thing, the rationale 
being that the entire labor relations princi 
ple enunciated by the Wagner Act, as modi 
fied by Taft-Hartley, is something new in 
jurisprudence and that uniformity is 
It is only by the test of time 


conflicting case 


in favor of powers of 


boards that a 


same or 


our 
not desirable 
that the 
would produce an 
ultimately give basis for 
Opponents of this reasoning con 


various decisions 


experience which would 


a final, sound rule 
of law.® 
tend it 
although there would be an occasional less 
factual 
than the 
follow 


would produce confusion, and that 


sound decision on the same situa 

tion, it 

unsettled law 
from conflicting 

(14) The state board could not entorce 

| 


a policy conflicting with that applied by the 


would be more desirable 
that 


holdings.* 


would necessarily 


national board 

(15) When the. state 
foremen’s petitions for an 
certification, it accomplished pre 
NLRB 


undermined the 


board entertained 


election and 1s 


sued a 
that which the 
to prevent, and thereby 
policy then being administered by the NLRB 


was seeking 


cisely 


‘Allen Bradley Local No. 1111 wv. WERB, 
5 LABOR CASES 51,135, 315 U. S. 740, 62S. Ct 
820, 86 L. Ed. 1154 (1941); NLRB wv. Fansteel 
Metallurgical Corporation, 1 LABOR CASES 
1 17,042, 306 U. S. 240, 59 S. Ct. 490, 83 L. Ed 
627 (1939); International Union, UAW-AFL, 
Local 232 v. WERB, 16 LABOR CASES { 64,992 
336 U. S. 245, 69 S. Ct. 516, 93 L. Ed. 651 (1949) 
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| believe that when the new 84th 
Congress convenes in January 1955 
the first item of business should be 
consideration of a 
postal workers. 

—Congressman Charles J. Kersten 


raise for the 





federal statute supersedes the 


even when the policies being 
When 


subject 


(16) The 
tate 
appli d 


Congress 


Statute 
them are the same 


taken the particular 


undet 
has 
matter in hand, coincidence is as ineffective 


as opposition 


(17) Even when the statuto 


and the policies applied by the 


provisions 
boards ad 
same, the deci 


differ 


ministering them are the 


tons im the particular cases may 


(Note Contentions 14 


in the government’s briet.) 


were 


through 17 


Che following contentions were made by 
the New York State Labor Relations Board 
(1) The NLRA did not 
sistent islation 
(2) The NLRA 


consistent 


preclude con 
state leg 
vas not intended to debar 


state legislation 


(3) Conegre sional intent ) bar state police 


legislation must be clearly manifested. 


New York act 
“shall be 


ot the state for the pro 


power 

(4) The 
vided that it 
of the police 
tection of the 
health, and peace of the people 

(5) The NLRA 


consistent 


expressly pro 


deemed an exercise 
power! 
welfare, prosperity, 


public 


State 


contained no 
prohibiting state legislation 


saving clause in 


(6) The absence of a 


the NLRA was of no 


id aCquiesce | in 


Significance 


(7) Congress hi judicial 
and administrative construction that consist 
uld lawfully stand togethes 


ent state acts ¢ 


with the national act 
(8) The NLRA did not relate 
Labor 


occurring in places of business or 


to an ex 


clusively national field controversies 
industry 
mat 


they 


within the state were, in their nature, 


rn and, even when 


mstituted a proper sub 


ters of local conce 
affecteé commerce, ce 
State police por 


with the NILRA 


ject for ver legislation con 


sistent 


Taft-Hartley Act and State 
"' 46 Michigan 


> Smith The 
Jurisdiction over Labor Relations 
Law Review 593-596 (1948) 

* 80th Cong., 2d Sess Joint Committee on 
Labor Management, Rept. No. 986 
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it remainc¢ 


its effect, a 


arise 1 
act in public 


NLRA and LMRA was 


© 7 
a difference in determunat 
turthe 


“VW hen 


in han 


majority opinion, atter re ving Ci 
the d Holme 
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ployment. —Rocco C. Siciliano 
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Harold Corsini, Pittsburgh Photographic Library 


The dictionary says most glass is 
made by fusing silica, as sand; an 
alkali, as potash or soda; and some 
other base, as lime or lead oxide. 
The picture above shows a blob of 
newly made glass in a molten state 
dripping from a furnace in the Port 
Allegheny, Pennsylvania plant of the 
Pittsburgh Corning Corporation. Des- 
tined to become half of a glass block 
in just a moment, the precise amount 
needed is sheared off. It drops into 
the U-shaped tray, across the open 
space and into the tube in the lower 
right corner of the picture. The pic- 
ture on the facing page shows what 
happens when the glass emerges 
from the tube. It drops into one of 
the molds at the bottom and is then 
moved beneath a plunger which 
shapes it into a half-block. For the 
next step, turn to page 758. 





that thi was a field pre empted 
and that the 
with the ex 
labor right 
witl 


he ld 
federal 


Court 
by tie 
Michigan 
ercise of tederally 
It ruled: “A State 
Federal law cannot survive 


roverniment 
provision conflicted 
protect d 


statute so at wat 
Wisconsin enacted a statute known as the 
Public Utility Anti-Strike Law. It was de 
“ Trternational Union of United Automobile 
Aircraft & Agricultural Implement Workers 1 
O’Brien, 18 LABOR CASES { 65,761, 339 U. S. 454 
70 S. Ct. 674, 94 L. Ed. 978 (1950) 

% Amalgamated Association of Street Electric 
Railway & Motor Coach Employees v. WERB, 
19 LABOR CASES % 66,193, 340 U. S. 383, 71 S. Ct 
359, 95 L. Ed. 364 (1951). 


750 


signed to become effective whenever collec 


tive bargaining resulted in an “impasse” or 
likely to 
an essential public utility 

other things, it substituted 
the right to strike, 

with Section 7 of the 
tended by the state 


interruption of 
service Among 
arbitration for 
conflict 


Was Con 


“stalemate” cause 


apparently in 
NLRA. It 
that the law was not in 
conflict with the NLRA in that it had 
carved out a separate field of “emergency” 
labor disputes, and that the NLRA applied 
“national emergencies,” not local 
emergencies. This theory 
was pointed out that the Wisconsin act was 


only to 
was rejected. It 


not “emergency” legislation, but a compre 
hensive code for settlement of labor disputes 
employers and em 
was in conflict 
held that the 


between public utility 
and, therefore, it 


with the NLRA. The Court 


act sought to impose conditions on the right 


ployees, 


to strike of employees in an interstate in 
and that this right could not be 
by state action. The Court 
protected labor right 


dustry 
limited 
spoke of “Federalls 


again 


It would be interesting to speculate as to 
what the Supreme Court would do if the 
state courts, in the absence of a statute, 
acted in a public utility strike which reached 
The Court might, 
treat it as an exercise of the 


State to protect its 


cinervency proportions 
mi SUC h a Case, 
police power of the 


citizens in the same manner that it recog 
zes the 

conduct of a strik 
observed that a 
vhere the public 


other politi 


state to legislate as to 


In this « 


right of a 
onnection, 
different rule 
utility 1s 


may he 
might obtain 
vned by TVLUITLA 


subdivision.’ 


14 (b) of tl 


section t 


‘ N 


rif 


LRA permit 


agreement 


to restrict union See 
N LRA itself does 
1 


security that a union 


the NIRA is a 


In 1943, under pre 
of Labor 


employer agre 


states 
more than the 
tryatien 
union shop 

ure of the Departr 


War Labor Ro 


>a Maintenance 


and 


hership clause contract witl 


hat clause was carried over fro 
eal \n emple vec refused to pay 
1947, the 
that unless his dues we 


13, he would be dischar 
1047, in the 


n January 7, unior 


presence t the representative 
Citu of Los Andeles v. Los Angeles Building 
é& Construction Trades Council et al., 17 LABOR 
CASES 65,395, 94 Cal. App. (2d) 36, 210 Pac 
(2d) 305 (1949): Sec. 2 (2), NLRA, as amended 


(1947) 


November, 1954 @ Labor Law Journal 





+) 


ol the company and the union, he said le 


would rather quit than pay dues to the unior 
He was told by the vice president ot the 


nome 


employer to collect his pay and go 


lhe employee filed a complaint with the 


Wisconsin 


charging the 


Employment Relations 


company with an untarr 
practice under the state act. The act, amor 
other employe 


could not enter into 


things, provided that an 


an all-union collective 


bargaining agreement, unless two-thirds ot 


secret 


thre employees voting had voted by 
ballot in favor of the 
referendum conducted by the board 


Even thoug! 


all-union agreemeut 
in a 
This had not 
maintenance-of-membership security agree 


be en done 


ment did not exceed the maximum restric 
tions imposed by the Wisconsin act, othe 
provisions in it were not required under thi 
NLRA 
did not arise 
itself, was permitted to impose more restric 


However, the question of conflict 
because the State, by the act 
tive conditions In the absence of conflict 
the constitutionality of the state law was 
upheld by the United States Supreme Court 
Utah Valley Hospital z 
sions Of Utah” involved a nonprofit chari 
table hospital organized under the laws of 
Utah and engaged in interstate commerce 
Che Utah Industrial Commission, the state’ 
labor board, certified a CIO union as bargain 


Industrial Commu 


ing representative of the hospital’s employees 
lhe hospital challenged the state board’ 
jurisdiction to enter against it an order t 
ase and desist from alleged unfair labor 
practices In its complaint, the hospital 
illeged that unless restrained by the 


would apply to the Supreme 


federal 
court, the board 
Court of Utah for an enforcement ore 
It contended that the state board was witl 
out jurisdiction because the NILRA 
empted the field The plaintiff took 
ame position in the Supreme Court of | 


mroceeding challenging the constitu 


1 

} 

1 
} 


in a 
tionality of the state act and the jurisdiction 
the State board Ihe Utah 

t held ne the 


controversy lhe 


Supreme 
board had ju 


tedera 


state 


diction over 


complaint dismissed because it 


‘ of action tor want otf ju 
diction The Tenth Circuit sustained tl 
contention of both the state and federal 
ground that the NIRA ey» 
nl 


courts on the 
pressly “excluded any federal reserve ba 
it no part of their 


benefit of an 


and hospitals, 
ings enured to the 
shareholder or individual.” 

‘Algoma Plywood & Veneer Company 1 
WERB, 16 LABOR CASES {§ 65,013, 336 U. S. 301 
69 S. Ct. 561, 93 L. Ed. 721 (1949) 


Federal Pre-emption in Labor Relations 


Harold Corsini, Pittsburgh Photographic Library 


*199 F (2d) 6 (C 


NLRA (1947) 





Apparently it has been left to the stat 
to determine for themselves what, 


certain circumstances, constitutes a labor 
dispute. The definition of the 


tederal acts refers to wages, hours and othe: 


term m the 
working conditions. ‘'wo very similar cases 
on this point occurred. 
- other in the 


One arose in Cali 
and the District ot 
Under California law, picketing 


fornia 
Columbia 
for a lawful purpose is permitted. Normally, 
concerted efforts to improve collective wage 

hours or working conditions are deemed to 
The question 


somewhat 


SaAlni¢ Was 
different 


Columbia 


be lawtul objects. 
condi 
Appli 
Act was 


with the 


presented under 
District of 
Norris-LaGuardia 


tions in the 
cation of the 
connection 


being ( onsidere d in 


application for an injunction. 


In both cases, negro organizations souy hit 
to picket a retail store in order to compel 
a specified pet 
centage of The picket 
placards were very similar in both instances 
patronize 


a retail store to employ 


negro employees. 
urging negro persons not to 
the stores because of discrimination against 


employment of negroes. 


When the 
supreme court, an 
held under the 
labor dispute, but a 
dispute, even though the 
pickets was to improve the wages and work 
ing conditions of the negroes in that par 
ticular locality. It was held contrary to the 
public policy of California to picket for em 


was heard im 


mnjunction 


California case 
Was 


that 


the state 


granted. It was facts 


there was no social 


purpose oft the 


ployment on the ground of racial preferment 
or discrimination, It was felt that it would 
establish a dangerous precedent which mighit 
ultimately set up one segment of the popu 


lation against another 


When the 
finally decided the 
injunction was denied 
labor dispute 
conditions 


United States Supreme Court 
District of Columbia 
case, the It was held 
that there 
wares and 
voked the provisions of Sections 4 
of the Norrts-LaGuardia Act The 
reversed the trial and the 
took a different 


Was a involving 


working which in 
and 33 
Court 
court ot 
than that 


stating 


court 
appeals. It view 
of the California 
that the for fair and equitable con 
ditions of employment on the part of person 
and the 
against them by 
beliefs i 


Supreme Court, 


“desire 


of any race, color or persuasion, 


removal of discriminations 
race or religious 


reason of thet 


Superior Court, 18 LABOR CASES 
70 S. Ct. 718, 94 L. Ed 


” Hughes 1 
{ 65.762, 329 U. S. 460 
985 (1950) 

“New Negro Alliance v 
Company, 1 LABOR CASES 
5582, 58 S. Ct. 703, 83 L. Ed 


752 


Sanitary Grocery 
€ 17,030, 303 U. S 
1012 (1938) 


under 





Medical Technologists and Labora- 
tory Technicians is the most recent 
of a series of bulletins on employ- 
ment opportunities for women pub- 
lished by the Women's Bureau of 
the Department of Labor. Medical 
Series Bulletin 203-4 (1954) is for 
sale by the Superintendent of Docu- 
ments, Government Printing Office, 
Washington 25, D. C., for 25 cents. 
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The shrinkage of employment in the 
woolen and worsted industry from 
upward of 150,000 to less than 
60,000 is due to many factors, 
among which are corporate mergers 
and liquidations stimulated by the 
present tax laws, shifts in consumer 
buying habits, the rise of competi- 
tive fibers and the general reduc- 
tion in the purchasing power of the 
average American family.—William 
Pollock, executive vice president 
of the Textile Workers Union of 
America, in a letter to the editor of 
the New York Times 
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F when the self-expression, the 
liberty and the prosperity of the 
working people are assured, it fol- 
lows that the broader objective— 
the well-being, strength and great- 
ness of our country and of all its 
people—is also assured. 

—James P. Mitchell 
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in picketing have been recognized by the 
United States Supreme Court as subject to 
state regulation 

*20 LABOR CASES { 66,609, 303 N. Y. 300, 101 
N. E. (2d) 697 (1951), reh'g den., 303 N. Y 
673, 102 N. E. (2d) 833 

**21 LABOR CASES 1 66,728, 127 New Yorl 
Law Journal 190 (S. Ct., Bronx Co., 1952) 

* 21 LABOR CASES { 66,842, 111 N. Y. S. (2d) 
198 (N. Y. S. Ct., App. Div., 1952) 

7719 LABOR CASES { 66,295, 302 N. Y. 318, 98 
N. E. (2d) 454 (1951) 

*In view of the Laburnum and Garner cases 
cited at footnotes 9 and 39, respectively, New 
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In Costaro v. Simon? 


the New York Court 


of Appeals dismissed an action by employee 


who sued their employe 


+! 


*r and union, alleging 


hat they were deprived of their jobs an 


seniority rights by a union-employer cé 


spiracy. A motion to ¢ 
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d limiting the 
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still the lay ol New \ 


could only be justified 
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mption theory 
n the ¢ 

mm of Cf 
ork and tl 
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nature ¢ | laft-Hartley Act 


1 ri 
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an Bra 


to the ¢ 


the Connecticut Supreme 


dismissed an action bre 


ught by 


against an employer and a union, 


that they had conspire 


seniority which was his 


d to deprive 
due under the 


contract He alleged that the union 


not permit him to join, 


and that it and 


employer reduced his seniority with the re 


sult that he was laid 
have been employed 
against both the empl 


The United States Supreme Court denies 


and stated as 


“The ( onnecticut col 


tion complained of co 


off when he shoul 
He asked damage 


yver and the union 
! 


follow Ss 


irt held that the ac 


nstituted an untan 


labor practice under the laft-Hartley Act 


and, since the mploy 
interstate commerce, th 


ive jurisdiction of the 1 


er was engaged 
e NLRB had exclu 


natter 


“In his petition for review, the employee 


urged that the question at issue was, not 
whether the NILRB had exclusive jurisdic 
tion over conduct which was an unfair labo 


practice under that law, but whether thi 


N'RA ousted the stat 
tion over an action tor 
contract and tor consp 
contract.’ 


York will have to reapprai 


e court of jurisdi 
breach of a union 


iracy to breach thre 


se its position. Under 


the Laburnum case, Costara, the plaintiff, could 


have maintained a tort ac 


is a common law tort 


granted in the cases cite 


tion, since conspiracy 
and the injunctions 
d at footnotes 24, 25 


and 26 might not be granted under the Garner 


decision 

* McNish v. American 
LABOR CASES * 67,037, 89 
1952): cert. den 344 U 
(1953) 
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Atl. (2d) 566 (Conn 
S. 913, 73 S. Ct. 336 
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The new approach to this problem 
that we call rehabilitation is not to 
say what is wrong with someone, 
but what you can do, or what it 
is that you can be trained to do, 
or what are your capacities. Never 
mind the incapacities because we 
all have them. 

—President Eisenhower 





There are probably no better examples 
of the impact of the Bethlehem case thi 
the cases of Park & Tilford Import Corpora 
tion v. Teamsters ™ and Gerry of ( 

uperior Court.“ In the Park & Ti 
he California Supreme Court specific 
retused to grant an injunction against 


eting on the ¢ l that the emplover 


being coerced by the detendant union ti 
violation of Section 8 (3) of the Wagne 
Act. Although the order granting the 


junction was reversed on other grounds oO utionality of the local law as applied 


that it was too broad in its terms—neve1 » CASES ving in ite commerce, umot 
thele ss, In é y case, the | ] 
Supreme urt, commenting 
specifically 
in view of tl amendmet 
RA in 1947, any language in 
cht Cast hich ical that 
tion would lie under its facts were 
overruled because the field of 


heen pre-empte d 


he unafi 
‘ tor certinc: 
the NLRB 
Court “assun 
im mter-State ce 


had filed charges 


“10 LABOR CASES % 62,963, 27 C: y ‘alifornia Labor Code, Secs 
165 Pac. (2d) 891 (1946) 
115 LABOR CASES ‘% 64,628, 3: % * See footnotes 41 and 42, below 
129, 194 Pac. (2d) 689 (1948) See footnote 19 
20 LABOR CASES * 66,496, 40 C: 2 392 See footnote 21 
(Dist. Ct. of App., 1951) See footnote 


See footnote 2: 
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courts on the ground of 
that the 


technical 


diction of state 


and it 1s untortunate 


public 


United States Supreme Court, for 


pol _£ 


reasons, did not have the opportunity to 
pass upon the constitutionality of the Cali 
olved in it 


this 


fornia antijurisdictional law in 
It hould be 
was decided by the 

( thre 
¢ 


‘and it is entirely possible that at least 


observed, however, that 


California court 


determination of the Garne? 


one ot the judges in the majority might 
have changed his opinion if confronted with 
this 


truly 


the Garner case In any event write! 
teels that the 


presses the law on pre 


Garner case more 
emption, 
sence of a common law tort, than the majority 


opinion in the Sommer case 


W hat, lor a 


a cause 


promised to become 
célébre because the Supreme Court 
had granted a petition for certiorari, was the 
Building & Construction 
Ledbetter l:rectton Com 
Court of Alabama 
restrain 


case of Montgomery 
Trades Council 72 

pany,” ‘The 
temporary 
a secondary boycott 
® (b)(4)(A) of the 
being that the 
having only a slight impact upon commerce 
In its decision, the Alabama court 
upon the fact that the NILRB had not sought 
an injunction and that, even if it had, a sub 
stantial period of time would have elapsed 
the employer could obtained 


Supreme 
granted a Injunction to 
which violated Section 


NILRA, the 


could act in 


rationale 
state matters 


relied 


before have 


relief. Therefore, the aggrieved employer 
was entitled to immediate relief in the 
The principal matters that were to 
United States 


whether 


State 
court 
have been determined by the 
Supreme Court in this case were 
a “slight impact” upon commerce was a dis 
tinguishing feature and also whether state 
courts could grant relief due to the fact that 
NLRA 
slow and cumbersome to effect justice 

On December 8, 1952, the United 
Supreme Court reversed itself by a seven 


‘T he 


review an 


the procedure under the was too 


States 
to-two decision and denied certiorari 


Court held that it 
order of a state court affirming a temporary 


should not 


” Garner wv. Teamsters, 24 LABOR CASES 
" 68,020, 346 U. S. 485 (1953). 

“20 LABOR CASES { 66,407, 57 So. (2d) 112 
(Ala., 1951); reh'g den., 21 LABOR CASES 
" 66.746, 256 Ala. 678, 57 So. (2d) 121 (Ala., 
1952): cert. granted, 342 U. S. 962 (1952 
dismissed as “‘improvidently granted,’ al 
BOR CASES € 67,277, 344 U. S. 178 (1952); rev'd 
and remanded, 25 LABOR CASES ° 68,195, 70 So 
(2d) 809 (Ala., 1954) 

"24 LABOR CASES 
(1954) 

"Capital Service, Inc., 
Bakery 1 Bakery Drivers 
LABOR CASES ‘ 66,865 (Calif. Super. Ct., 


756 


{ 68,086, 346 U. S. 933 


d.b.a. Danish Maid 
Local No 76 21 


1952) 


use there had been 
determination of the controversy 


icant, however, that the Court 


certiorari the preliminary injunct 


review the i 1On 
+} 


+? + 


at empted to 
| Daft 


invade 
Hartley Act, and 
ral question involv 
rt desired to hear 
raised in tl 
On March 4 
Court reversed 
Trad 


tion Compan 


Building 


Supreme Court “Since there 


been no « lear showing at Re sponde nt 


applied to tional Labor 
Board for : ropriate relief, or that 
be futile to de 0, the Court do 
uggested by 
whether the State Court 
relief should the B 


(Italics supplied.) 


upon the question 


beiow of 
ils own ard d to 
eXercise its jurisdiction.’ 

An interesting case in point wa recently 
decided by the United States Supreme Court 
\ large 
practice charge with a regional director of 
the NLRB, alleging that the defendant union 
had established picket lines at various retail 
sup 
boycott by picketing 

othe that 
pressure had been exerted on employees of 
other suppliers to the local 
Ihe employer also filed a suit in a federal 
recover damages 


LMRA. He 


court, 


commercial baker filed an unfair labor 


stores selling its products, thereby 
porting a secondary 
Plaintiff alleged, among things, 


stores 


retail 
district court to undet 
Section 303 of the 
a third 


damages 


then began 


action in a state asking for 


under the state antitrust law and 


for an restraining the picketing 
In the state 
damages was dismissed, but the injunction 


Thereupon the NLRB filed 
block the 


injunction 
court action, the complaint for 


was granted.* 


suit in a federal court to state 


court injunction." 
The 

entorce the 

injunction 


state court relied upon its right 


public policy of the state 


Che court’s opinion did not con 


“ NLRB wv. Capital Service, 21 LABOR CASES 
* 67,010 (DC Calif., 1952) A motion was made 
by the employer for an order staying the in 
junction obtained in the district court restrain 
ing the employer from enforcing the injunction 
it had received in the state court pending the 
appeal The motion was denied (22 LABOR 
CASES { 67,082, 198 F. (2d) 20 (CA-9, 1952)) 
Mandamus was also denied (22 LABOR CASES 
* 67,083, 198 F. (2d) 18 (CA-9, 1952)) Later 
the case was affirmed on the merits (23 LABOR 
CASES 67,615, 204 F. (2d) 848 (CA-9, 1953)) 
The United States Supreme Court also affirmed 
(25 LABOR CASES ° 68,400 (1954)) 
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What is the job that workmen's com- 
pensation is supposed to do? 

Workmen's compensation to me, is 
one segment of the over-all pat- 
tern of income-insurance. There are 
three major causes of income-loss: 
economic unemployment; old age 
retirement; and physical disability 
or death. The Federal-State unem- 
ployment insurance system has been 
assigned the first task; Old Age and 
Survivors’ Insurance has been as- 
signed the second; and, when the 
cause is occupational, workmen's 
compensation has been assigned the 
third. —Arthur Larson 





federal aspects of 
, 1 with “¢ 

ned ith pio! 

public policy 
cketing in s¢ 
as made to 


Hank. 


requ 1On 

empiover trom entorcing the injunction ob 
tained in the state court, on the theory that 
the dispute vas one in which the tederal ’ ? . . 
government had pre empted the field by se edger wey 


actment of the NLRA. It should be noted 


Injunction was sought against the 


of the principles 


onsistently since the 
lacts in Garner vere 
surt itself It granting the myunctror lal ' Dre Preset 
federal court accepted the NLRB vie MaDOr Union peacelully picketed 

The Ninth Circuit affirmed the dis 


rt’s decision on the jurisdictional 


plattorm of an interstate truck 

company tor the purpose of inducing 

employees of the company to | 
No labor dispute 


the 


on Certiorart was granted by the 
Supreme Court limited to the following 
question “In view of the fact that 
sive jurisdiction over the subject matter was 
National Labor Relations Board 
ers Union, 346 | S. 485) 
District Court, on appli 
,enjom Petitioners from 
obtained 
stat oul ‘i ihe decision at 
rmed the federal district | 
to grant the injunction 


tect its jurisdictior 


“18 LABOR CASES { 65,998, 93 F. Supp. 217 Problems of Federal-State Jurisdiction I 
(DC Me., 1950) bor Relations Labor Law Journal, November, 


A comprehensive analysis of the problem of 1952, p. 75 
pre-emption was made by Mozart Ratner 
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employer’s grievance fell within the ex- 
clusive jurisdiction of the NLRB. 
It should be 
contained the 
“This act shall be deemed an 
of the police power of the ( ommonwealth oO; 
Pennsylvania for the protection of the public 


noted that the Pennsylvania 


statute following provision 


eXercise 


welfare, prosperity, health and peace of the 


people of the Commonwealth.’” (Ttalics 
supplied.) 

The first paragraph of the United States 
Supreme Court opinion clearly 


“A decision of the Supreme Court 


states the 
problem 
of Pennsylvania has 
of an injunction which a lower equity court 
of the State had granted to prohibit certain 
The 
reviewed the national Labor 
Relations Act and our appli 
cable decisions, and concluded ‘In our 
opinion such provisions for a comprehensive 
remedy precluded any State action by way of 
a different or additional remedy for the cor 
rection of the identical grievance’ The cor 
rectness of this ruling is the 
(Italics supplied.) 


deprived petitioners 


picketing by respondent labor union. 


court below 


Management 


sole ISSUle 
here 

The Supreme Court affirmed the judgment 
of the Supreme Court of Pennsylvania, cit 
ing the Bethlehem case and using the follow 
ing language: “And the reasons for excluding 


state administrative bodies from assuming 


control of matters expressly placed within 
the competeyce of the federal 
exclude state courts from like action.” 

The 


which 


Roard also 


only point raised by the employer 


aroused the curiosity of the Cour 


] 


was the contention that a state court coul 


act upon the initiative of parties 


NLRA, 


to enforcement by 


privat 
since the it was urged, was limited 
public agencies.“ The 
Court rejected this argument 


The 


poli e-power! 


Court did not pay any heed to the 


clause in the Pennsylvania 
that the 


setting 


Statute This suggests California 


strike law,” forth 
that 
dienity It is the 
deter 


public 


antijurisdictional 


the public policy of state, would be 


treated 
factual 


with no greater 


situation in each case which 


mines whether the police power or 


policy of a state is involved. Mere assertion 
by a legislature that the police power of the 
that the public 


policy of a state is being formulated does 


state is being exercised or 


2(a), (ec), (e), Pennsylvania Laws 
1170, Purdon’s Pennsylvania Stat- 
(1952), Tit. 43, Secs, 211.2(a) 


* Secs 
(1937), 1169, 
utes Annotated 
(c), (e). 

‘It is only partially true that action under 
NLRA and LMRA is instituted by the Board 
Complaints are lodged by private parties and 
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Harold Corsini, Pittsburgh Photographic Library 


The glass half-blocks in the molds 
above were molten glass seconds 
before this picture was taken. At this 
point in their manufacture they have 
already been shaped and are solid- 
ifying as they move along to the next 
operation, shown at page 771. 





not permit a st o encroach 


jurisdiction asserted | 


Probably 
question otf teder --emption 
laft-Hartley Bethlehem cas 
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important 
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substantive law 
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construction 
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Kentucky, 
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work in union agents demanded 


that the otf the defendant 
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the company and its employees with violence 


heard by the Board in most instances. How 
ever, under Sec. 303, LMRA, actions by private 
parties may be instituted without regard to 
the NLRB in both federal and state courts 

* See Sommer case cited at footnote 32 and 
statute cited at footnote 33 

” Case cited at footnote 9 
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the field of 
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' Wickard v, Philburn, 317 U. S. 111, 63S. Ct 
82, 87 L. Ed. 122 (1942) 

U.S. vw. Sullivan, 332 S. 689 at 697-698 

68 S. Ct. 331, 92 L. Ed. 297 (1948) 
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Law Journal, June, 1952, p. 392 

*WBSRK, Inc., 91 NLRB 630 (1950) 

‘W. Cc. King, 91 NLRB 623 (1950) 

Borden Company, 91 NLRB 628 (1950) 
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Before the first bargaining session, 
if the lawyer's client is one unfamil- 
iar with his role, he should be as 
carefully briefed and acclimated to 
the bargaining atmosphere as a 
witness is prepared for the atmos- 
phere of the courtroom.—William 
G. Caples, vice president of the In- 
land Steel Company. 
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Stanislau Implement and ardware 
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bring the supplier 


$25.000 to 
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“vacuum” that was created It deprived 


what has been estimated as 25 per cent of The first use of the union label was 
by the Cigar Makers International 


Union in San Francisco in 1874. 


the employees in the country of the bene 
fits provided for them by the acts, and it 
relieved them, their employers and thei 
unions of all obligations thereunder.” —Department of Labor 


An area of anarchy was thereby created 





in the field of labor relation No law could 
1 jurisdiction Isa 

limitations imposed upon the states by RE 1187 (1949) 

pre-emptive character of the NLRA and ma ry: assumed jurisdiction 

LMRA, coupled with the NLRB’s refusal to um pa 82 NLRB 8&7 

take jurisdiction By a sing lecisiol : leclin J a V 

heretofore stated, in //ot 

yt. Lous, the Board put into 

the entire hotel industry his 4 ph team Laund) 


attach to them because of ( 


seventh largest industry mn ] ited \ , 1949) declines 
States It employs $100,000 rsol " f } ly rsov 
volves an investment of many billi 
lars and has an annual payroll of $6601 umber 
The enormity of this vacut North Memp! 
ized by consideration of th mpor ce of , (1949): 
the hotel industry in sti ( a 
d California, and in ¢ as banitte ] 1949) 

New Jersey, Washingto 

‘itv, Chicago and ot 

catering to convention 


nitision 


versa, mM pe 


a lack ot precisio 


in altogether too many 
Lhe NI , has acted 
in the following industt 
Air conditioning industry: assumed 
diction lir (Conditioning ymipan 
ern California, 79 ) 1396 (1948) 
declined jurtsdicti lumbus Aw Con 
fioning Compan 79 1 (1948) 
Baking industry: assur 1 jurisd 
Vattonal Biscuit Compan 77 NLRB 
(1948); declined jurisdiction—//ardin’s | 
erties Corporation, 84 NLRB 942 (1949) 
Dairy industry: assumed jurisdicty 
Central Dairy Products Company, 82 NLRB 
998 (1949); declined = jurisdiction Hhtte 
elt Dairy Farms, Inc., 85 NLRB 4 (1949) 
Drug industry assumed jurisdictiot 
un ay Drug Company, 87 NLRB 208 
(1949); declined jurisdictior lacohs Charn 
Company, Inc., 87 NLRB 309 (194 
Furniture mdustry: assumed jurisdict 


Lipp Furniture Company, 86 NLRB 


) 


“ Feldblum Jurisdictional ridelands ir * This does not purport to be a complete 
Labor Relations.’'’ Labor Law Journal, Febru of all industries similarly affected See 
ary, 1952, pp. 114, 118 article cited at footnote 64 

® Statistical Abstract of the United States 
(1951), p. 398 
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Equality of opportunity in employ- 
ment for all Americans is a corner- 
stone of the moral foundation on 
which this country was built. 
—Richard Nixon 





stabilitv. of 


admunist 

no orders 

“Referring to 

inton, LaCrosse 

hem fee ; CAN 
/ rida, the ( 
dealing witl d 

regulate interstate commerce, 


for concurrent State regulation 


It is, therete 
interpreting the 
to strain its conscience, t] absence 
Congressional authority, t any 
to state agencies 
following question has never been 


raised under the cession provisions ot Sec 


tion 10(a), perl aps because no ‘ 
met the section's prerequisites W 


it be constitutional for Congress to 

one agency (NLRB) and then permit 
to select another agency (a state board), t 
exercise not a ministerial, but a quasi 
judicial funetion—final decision of labor di 
putes between employers and unions, employe 


] 


and employees and employes s and unions 


Certainly, once jurisdiction was lin 


State ayelcy, an appeal 

from its ruling to the 

did not examine this 

but it is one which should 

dratting corrective legi 

vested that the Sallie result cot 

tained if a procedure similar to 

established state unemployment 

was followed In that case, standard 
up tor thie State ayvencies, a 

by state agencies was permitted 

standards were met 


Most of the articles on tl 


been written by licials o 


or practitioners in states having 


Naturally, Hie are concerned 


? Fourteenth Annual Report, NLRB (1949) Cited at footnote 7 
‘WERB wv. Plankinton Packing Company, 17 Fifteenth Annual Report, NLRB (1950) 
LABOR CASES { 65,595, 338 U. S. 953, 70 S. C 167 
191 (1950) * Garfinkel The Conflict Between Feder 
‘Cited at footnote 12 ind State Jurisdiction Labor Lau Journa 
*Cited at footnote 2 ctober, 1950, p. 1027 
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The United Tailoresses of New York, 
a trade union for women only, was 
formed in New York City in 1825. 


—Department of Labor 





ving 
veay 


nue 


(Continued on page 773) 
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Contract-Bar Extension 





and the Narrowing of the Schism 


THE CONTRACT-BAR RULE HAS HELPED TO STABILIZE LABOR-MANAGEMENT 
RELATIONS, BUT IT HAS RESTRICTED THE STATUTORY RIGHT OF WORKERS 
TO FREELY SELECT THEIR OWN BARGAINING AGENTS, SAYS THE AUTHOR 





VOTH the original and amended Na 
) tional Labor Relations Acts embody 


amplified 
the principle of majority representation. Un 


In developing 
der both ac ts, a labor organization which 1 ' ' 
, tiie chism doctt 

as S DO or alo! y of the ( 
has the support of a majorit i worker a definite patte1 


” rule has beet 
the representative ol all workers in that 


unit karly m its history, tl National 
Labor Relation Board ruled hat vorket 


in a bargaining unit is to certified 


tring 
quence 
has been to 


could change bargaining representatives 


' 
: 


a 
discourage raiding and promote 
any time—even im the tace of an existing 


; k \t the same time, the free choice 
contract [his position was soon abandoned ; ' 

; has been curtailec The twin 
and the principle that a repre entation eles ahiliew oud 
tion would not be held during the litetime 


sect 
of a contract was enunciated In order t 
promote stability in industrial relations, the 
Board embarked upon a program of limiting 
thie iree choice of workers In qd loping 
Is program, the Board osten ily sought 
vorkable compromise which would balance 


d for both tabilits and tree chon 


general princip] 
would bat ani 

the “‘e« { 

ample d 


wiportant qt 


cle pte 


Vew England Transportation ¢ } ny Bernard Samoff and Harold X. Summer 
NLRB 130 (1936) I iffiliation Labor Law Journal, May, 1950 
National Sugar Refining Company « Veu p. 585-590 
Jersey, 10 NLRB 1410 (1939) NLRB, Eleventh Annual Report (1946) I 
NLRB, Seventeenth Annual Report (195: 
ae 
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Department of Research and Legislation, 
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Hlaas Company 
Tent} Annual Re 
An analytical discu 
available in Herbert J. Lahne 
of Labor Agreements and the Contract Bar ! 1 All ' ] cturing Com 
trine of the National Labor Relatic sO pe »y .. 9 ‘ 
5 Syracuse Law Review 146-162 (S 
Milton C. Taylor, “‘Representatior 
ings and the New Long-Term Contract 
Law Journal, July, 1952, pp. 466-467 
> Owens-J]llinois Pacific Coast ('o? 


NLRB 999 (1941) 


pany 


Contract-Bar Extension 








The author wishes to acknowledge 
the critical assistance of John A. Hull, 
Jr., of the NLRB in Cleveland. 





that a substantial portion of he uw 
dustry wa 


Fo: 


abrasive-products 


dy ate 


covered by long-term contracts 


the 
dex lare d 


substantial evidence 


example, a five-year contract in 


industry was 
alter 


And, in a 


a majority ) ! | 


reasonabl only 


de ( ided 


introduced 
1954, 


three-year 


Wa 
in August, 
held that a 
tion industry was of 
\ tudy made by the 
Statistics on contracts in 


) 


Joard 
contrac 
reasonable duration 
Bureau ot 
the aircraft in 
widespread tise ot 
The di enters Ch 
Member completely 
re jected the test of reasonable ness 
1953. They argued that the 
flat two-year 


dustry indicated long 


term contract airman 


Farmer and Rodyers 
enuciated 


Board 


without 


in early 
adopt a rule 


should 


any exceptions 


Renewal and Modification 


| he 


renewed 


Board has ruled that an automaticall 


contract has the same status as 


and act as a bar 
the ott quoted Will B 


contract we 


contract 
an election \iter 
1942, the 
election if 


Hewly sipenie d 


rencewe d 
thie 


ase In uld 
| 
I 


1 
! 
union tla¢ 


rival 
the at 


not bar an 


claim betore itomatic 


Additional 


developed Wiicl 


ented its 
date 
petitioning were otten 
limited the claims of rival An un 
supported claim for recognition made to an 
must be followed by a 
the Board ten 
negotiated at 


pre 
renewal 


rules governing 


Unions 
employer petition 
filed 
contract 
an election.” The 
what constitutes a claim on the « mploye r tor 
recogmition Despite dissenting opinions by 
Member Murdock, the Board has been liberal 


requirements In a telephone 


day S, Or a 
vould 


question has arisen as to 


with within 


any time bar 


mi oats one case, 


call to the employer indicating an intention to 
Silk Throwing Company, 103 
(1953): Continental Bus System 
104 NLRB, No. 78 (1953): Supreme Sunrise Food 
Exchange, Inc. 105 NLRB, No 138 (1953) 
Joseph Aronauer Inc., 106 NLRB No. 243 
(1953): Duncan Foundry and Machine Workers 
107 NLRB, No. 76 (1953) 

 Carborundum Company, 
(1953) 

Republic Aviation Corporation, 109 

No. 89 (1954): See also Coil Winders, Inc. 
NLRB, No. 120 (1954) 

'® 40 NLRB 346 (1942) 

"General Electric 
NLRB 997 (1946) 
filed if the claim of 


768 


 Kerstetter 
NLRB. No. 29 


105 NLRB, No. 16 
NLRB 


109 


X-Ray Corporation, 67 
The petition need not be 


the rival union was sub 


petition tor the 1 vas deemed 


notification.” 


In a series of three cases in 1946 


the Board indicated that it would protect thi 


extension of contracts negotiated after the 


date, but betore a Tival 


filed.” 


etition Was accepted if tiled after 


automatic renewal 


union’s petition was Previously 


was reached, but 
] 


original 


nsion agreement 


expiration of the agreeme! 


effect of these decisions Wa 


Phe 


the incumbent union’s contract 


rovided it was negotiated 


pi 
filing date of the petition. 


as given such preces 


petitio was 
petition wa 


signe: 


contract Was 


\nother 
tioning tor an 
Board 
tion (8)(d)(1) of 
That 
terminate of 
When 


tiate a 


change in “mechanics” of 


election Was made when the 


Act 


notice to 


the objectives of 
‘Tatt-Hartley 
60-day 


existing ceé 


considered 


Section requires a 


modify an mitract 


notice 1s given and the partie 


contract within the 60 days 


the executio 


dismissed 


a rival union attet 
t will be 
will be dismissed even if it is 
date ¢ 


ellective 


petition 


betore thre automat renewal 
and ) » the 


The 


union to 


expiring contract 
effect of thi 


the 


da of the new contract 


decision torces the rival present 


petition even sooner than had been previously 


required, Otherwise, the newly negotiated 


contract might bar an election 


Established union 


lenges by rival and frequently extended 


the term of ntracts substantially 


advance of the contract’s automatic reine 


or termination date The Board termed t 
extens! mn,” and retus 


ded 


practice “premature 


to recognize exten contract 


the newl 


as a bar 


tted, ationship cot 


prepetuated ine nl kmployees would 


| 
thereby be prevent rom chang bar 
foundation 
1005 


recognizable 
Company, 72 NLRB 


and had a 
Breu ing 


stantial 
See Acme 
(1947) 

* Associated Food 
NLRB, No. 86 (1954) 
102 NLRB 332 (1953) 

Northwest Publishing 
167 (1946); Mississippi Line 
172 (1946); Greenville Finishing 
NLRB 436 (1946) 

NLRB, Twelfth Annual Report (1947), p. 12 

* Laycob Hat Company, 107 NLRB 213 (1954) 

* DeSoto Creamery and Produce Company, 94 
NLRB, No. 229 (1951). See discussion in NLRB 


109 


Corporation, 


Distributors, Inc 
Essex Wire 
Company, 71 NLRB 
NLRB 


Company, 71 


Company, 71 


Sixteenth Annual Report (1951), p. 79 
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“predictable 


serve worker freedom o 


1949. t 


? ’ | 4 } 
xtended mtr: ol n I Board ha 


In 


n { 
decided whi 


| trine 


Mer ther 


11 


ana 


Wichita Union Stockyards Company, 40 f Steel Corporation, 109 NLRI 
ional Foundry Company 


NLRB 369 (1942): Memphis Furniture Company l Nat 
51 NLRB 1447 (1943); Don Juan Inc., 71 NLRB .R 66 (1954) 
734 (1943) See NLRB, Highth Annual Report im onrad The Contract-Bar Rul 
(1943), p. 49 and the isi } sC8 Fourth Annual 
Republic Steel Corporation, 84 NLRB 483 f‘on] 4 ; w York Universit 
(1949) See NLRB, Fourteenth Annual Report, 
(1949), p. 24 94 
Raytheon Manufacturing Company, 98 NLRB 97 NLR No. 75 (1951) 
785 (1952): and 98 NLRB 1330 (1952) Worthington Pump and Machinery Corpora 


+ NLRB 54 (1951) 
I 


* Kennedy Van Saun Manufacturing, 108 tion, 93 NLRB 527 (1951) 
NLRB, No. 226 (1954) North American Avia Regal Shoe Company, 106 NLRB 
tion, Inc., 109 NLRB. No. 44 (1954): Sefton (1954) Young Motors Inc 106 NLRB 
Fibre Can Company, 109 NLRB, No. 64 (1954) (1954) 
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Board made t the contract would 
act as a bar if the union were in compliance: 


on the effective date of the contract 


The Schism Doctrine 


The schism doctrine 
iutomobile workers’ 
existence ota 
ed an election 
rr sentation between 
factions Justification fo 
nination 
split Mm 
ompany: consequel 


witl 


‘NLRB, Highteenth Annual Repo orporation, 73 


15-16 See Arvin Industries, 104 ‘ ‘roducts Company, Ine 72 


pp 
12 (1953) Polk Brothe) Kurniture Company tec it footnote ° » 586-587 
I 


105 NLRB, No. 37 (1953); Aveo Manufacturin 


. s lex ic Corporation j NLRI 
51 


Company, 106 NLRB, No. 174 (1953); Grand 13) Bardeleben Coal Company 
Leather Dry Goods Company, 106 NLRB, Ne 11 ‘ Elwood Machine and 
182 (1953) any, 61 NLRB 1618 (1945) 
’ Brewster Aeronautical Corporation l William J. Isaac 
NLRB 1024 (1939), p. 1027 iternational Fifth innual Conference 
See National Tea Company, 35 
(1941); Brenizer Trucking Company, 
810 (1942); Gelatin Products Company, 49 ‘ ote 
173 (1943); Brightwater Paper Company, 54 
NLRB 1102 (1944); Foley Lumber and Export 1028 (1951) 
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son The Loca id 


thor, New York University (1952), p. 4 
” See cases cited in the article cited 
39, at note 29, pp. 430-431 therein 
Harrisburg Railways Company, 94 NLRB 


78) 


it foot 
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Harold Corsini, Pittsburgh Phot yraphic Library 


Here is a critical step in the manu 

facture of glass blocks. Two identical 

y bu 1 boi handll \ half-blocks are fused together. In 

or ication Nas suthiced,” this brand of block, Suntrol, a pale 
green fibrous filter is sealed into the 

center of the halves. See page 782 





ompany, 1 
Company 
iT) 


Distilling 
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The estimated population of the 
United States, including armed forces 
overseas, was about 162,947,000 
on September |. 

—Bureau of the Census 





The extension of contract duration was 


interpreted as’ early as July, 1949, as ar 
example of the “retreat from the Wagne: 
Act.” More specifically, it as 

long before the Patt-Hartle 
Board began a gradual movement 
“right ins Overlooked mm the analysi 

the extension of a contract’s duration wa 

the actual strengthening of particular union actiol 


Indeed, the need for stability was an im he remedy 


portant motivation tor tl Cal | “legitimate” 


e-Vvei 
ivreement in the automobile ind Walter hism must 


Reuther, president of the 


Workers, needed time to 
position within the union.” 
riiced in the extention ot 


duration was the freedom ‘ \ 


reluse 
rmed 
change their bargaining agent members 
Serious doubt concerning the advisa wishes of 
bility of a long-term contract was made majority 
before the NILRB's decision on the five 
year agreements in 1953 Arguing for a 
“relatively short contract period,” Milton unctioning 
C. ‘Vaylor wrote ontinuing 
“It can therefore be said that a collective the employer may aid in conveyin 
bargaining agreement gives ‘entorced’ ot pression that tl racting union 
‘artificial’ stability; it is an armed _ truce functioning. Perh;: he Board ce 
in the absence of the ‘real’ stability which accomplished mo yy merely 
comes trom mutual coooperation and under its “contusion 
standing, It follows, then, that if the re 1“ flexibility 
quirements for ‘real’ stability are absent 
a contract with a duration of one vear, 
are, caterts parthus, also absent in 
contract; the duration of the 
serves to hold the status quo 
period, There is no increase in 
stability occasioned by merely lengthening 
the term of the agreement; rather, there 1s 
likelthhood of a diminution, in that the parties 
are forced to live with many conditions of 
an agreement without adjustment f 
longer period of time 
To some extent, the dangers 
Favlor have been allayed by the 


of the so-called “living document” concept 


” Julius and Lillian Cohen, ‘The National 7 American Management Association, Person 
Labor Relations Board in Retrospect,’’ 1 /ndus nel Series, No. 146 (1952), p. 17: No. 153 (1953) 
trial and Labor Relations Review 648-656 (July pp. 40-48 Cf. management and labor attitudes 
1948) expressed in 1949, in W. S. Woytinsky, Labor 

” Fredrick H. Harbison, ‘“‘The General Mo and Management Look at Collective Bargaining 
tors-United Auto Workers Agreement of 1950 (New York, 1950), pp. 37-42 
58 Journal of Political Economy 404-405 (Octo- ‘See his opinions in /nternational Harvester, 
ber, 1950) cited at footnote 48; and New Jersey Zinc Com 

" Article cited at footnote & A pany, cited at footnote 48 


7172 November, 1954 @ Labor Law Journal 








Strike activity in 1953 was lower 
than in most postwar years when 
measured in terms of total idleness 
[28.3 million man-days] but rela- 
tively high as measured by the num- 
ber of stoppages [5,091]. 

—BLS Analysis of Work Stoppages 





Wanagecment 





FEDERAL PRE-EMPTION COMES OF AGE IN LABOR RELATIONS— 
Continued from page 765 





[The End] 


‘l’nited States News and World Report Se <rij Everybody's Stake ir 


October 10. 1952 pp. 68-69 


Raiding Agreement Labor Law Journal 
nerican Management Association public February, 1954, pp. 85-86 
tions cited at footnote 52 see footnote 57 
‘'iiarry A. Millis and Emily Clark Browr Employee Relations fJulletin 
From the Wagner Act to Taft-Hartley (Chicag« Foreman’'s Institute, Inc.), March 
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Compulsory Arbitration in Indiana 


THIS IS AN ACCOUNT OF THE INDIANA ATTEMPT TO KEEP LABOR PEACE 
IN THE STATE'S PUBLIC UTILITY AND TRANSPORTATION INDUSTRIES FROM 


1947 TO 1951, 


WHEN THE STATUTE WAS HELD UNCONSTITUTIONAL 





The data for this article came largely 
from the records of the cases con- 
tained in the files of the Indiana 
State Department of Labor and inter- 
views of union and company officials. 





Indiana legislature estab 


arbitration ot 


N 1947, the 
lished compulsory 
disputes in the public utility and transportation 
industries This act 
a means of settling disputes in these 
from 1947 to 1951, when it was de 
unconstitutional by a 
Indiana.’ Nine cases 
When the 


labor 


in the state was used as 


indus 


trics 


clared local circuit 


court in’ Evansville, 
decided in the 


Lhese Cases 


were four years 


involved two 
local transit 


electrification 


act Was In USé 


telephone three 


] COMpaies, 


rural utility. 
attempt to 


Cases decided under 


firm and one 
This will 
Indiana statute and the 
it The Indiana experience may be valuable 
if there are turther experiments with 
pulsory arbitration in other 
roblems and difficulties under the 
als ) add to the 


] 
COMTpPUusé 


article analyze the 


com 
states The 
Indiana 
arguments of those 


ol labor 


D 
law anay 
ry arbitration 


Pposing 
| and transpor 


disputes im thie 


tation imadustries 


public utility 
The act? contains several provisi 
are ol mtercst 

(1) It 
Ol the 


states that it is the public policy 
State of Indiana to 


and just 


facilitate the 


prompt, peacetul settlement of 


circuit court at 
appealed by the 


The decision of the local 

Indiana, was not 
General of Indiana rhe attorney gen 
eral evidently felt that the act would be de 
clared invalid because of the United States 
Supreme Court decision involving a similar Wis 
consin statute Amalgamated Association 0 
Street, Electri Railway & Motor Coach Em 
ployees v. WERB, 19 LABOR CASES ‘ 66,193, 340 
U. S. 383 (1951). If the Taft-Hartley Act is 


774 


Evansville 
Attorney 


f 


labor disputes 

transportation = in 
threaten an “‘interrt 
I services necessart 


and well-being of the citizens ot 
Settlement procedures iInvolvil 
tion and arbitration are then sp 


| ssible to reach 


| 
normal 


either the 


rough 


processes 


mecnt t! 
collective bargaining, 


or the union may petition for the 


concilhator by the gover 


ment Ot a I 
decides that tl 


the governor ie dispute mig! 


cause the interruption of a necessary 


ice to the community, 


appointed lf the 


arbiti 


ation 


a board ot 
governor, 1 he still 


will create an emerge 


(3) 
boards 
to 
parties 
involve was 
ployment 
bench marks 


gislative 


imended to give J g t iuthorit r 
bargaining, the Ind 


may again come in to use The a 


the regulation of collective 
ina act t is 
Still a 

Laws of 


Acts 


part of the statutes of Indian 
Indiana (1947). Vol. II 


1947 Ch 441 (cited hereinafter 


the State of 
p. 1355 
is Act) 
Act, Sec. 1 
‘Act, Sees. 1, 4 


Act, Secs. 5 
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not use Chicago 
settlement 


issue 


one 


Illinois 
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“like 


or adjoming 


public utility employers” in the same 


None ol 
the arbitration boards discussed this prob 
but “like” ? 


transit com 


labor-market areas 
what 1s the 


the 


lem meaning ot 
local 
pany in Evansville, Indiana (a 
129,000 population), should 
with 


kvansville, ot 


In a Case involving 
city ol 
COMparisons be 
suburbs of 
5 ty 


made bus lines in the 
small cities within 
“like” 
pany in Indiana city of 
to 150,000 population? If a 


a rural electrifica 


with 
thie bus com 


100,000 


50 miles, or is nearest 
some other 
dispute arises 


over wage rates 


paid by 


tion ¢ should comparisons — be 
cooperatives of with the 
The act gives 


“like 


ooperative 


made with othe 
big 


hint 


city power companies ¢ no 


to the meaning of the term 


Unfortunately, the legislature selected for 


guidance of arbitration boards criteria 
best 
public utility o1 


The use ot 


thie 


which are for firms which are not 


transportation Companies 
labor 


method for 


local or adjoining market 


wage rates 18 not a satistactory 
only 
the 
the 


emphasize 


there is 


Moreover, 


particularly in 


settling wage disputes when 


qonee company itl an arca 
bargaining, 


tended to 


tradition of 


transit industry, has 


intercity, regional and even nation-wide 


comparisons rather than local area rates 


Decisions Under the Act 


Indiat a 
tele 
Five 


dis 


The decided under the 
act, 
phone 

of the « 


putes in 


nine cases 
with one exception, came from the 


lk al 


were 


industries 

labor 
This con 
conflict. in 


transit 
the 


and 
ases results of 


two transit compan 
management-labor 


Joe al 


others in thei 


centration ot 
the 
has been noted by 


telephone and transit industries 


studies of 
regulate disputes in the 


State attempts to 


utility industries 


Phe 


in the 


that resulted 


of compulsory 


characteristic dispute 


appointment arbitra 


tion boards involved a large group of issues 
the telephone necessitated 
board An 
eight to ten 


went 


awards 
the 


involved 


one ot 
] separate decisions by 
other telephone ( 


minimum of 


AS¢ 


issue; transit disputes trom a 


one case to a 
The 
field of collective 
he 


faced with issuing orders on pension plans 


Seven issues in 
30> in 


the 


another 


maximum ot disputes 


ranged ovet bargain 


ing problem arbitration boards were 


” Indianapolis tailways, Incorporated and 
Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of Amer- 
ica, Division 1070 (AFL), Proceedings and 
Award, August 30, 1949, p. 11 


I hie 


parti enter nege 


numbe 


increased but co 


made it much me 


chatf and reduce 


thires ISSUES 


MWlajor 
to demands 
irce ¢ 


eliminated if 
vailed \fter 


ant these extra demands 


arbitration board rules 
parties on a number 
lay bye more 

major issue 
Indiana arp é on be ards 


ilty solving labor 


market pre 
almost every case they dismissed 


much consideration comparis« 


employers in the same lab 


then attempte | 
“adjoining labs 
turned out t be a 
lhe 1948 and 1949 arb 
Indianapolis Railway 


“adjoining” 


is 166 miles 


in the tri 


Soe 


Indianapeo 1S 


ained its 


mnitere 


Robert R. France Seizure in Labor Dis 
putes,"’ 7 Industrial and Labor Relations Revieu 
351 (April, 1954) 

2 Thomas Kennedy The Handling of Emer 
gency Disputes Proceedings, Industrial Kela 
tions Research (1949), p. 22 

“ Award cited at footnote 10, p. 15 
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| Vanhs\ ile 


and Hamm 


board stated parisot 


e labor dispute 


sideration was “the most comparable from 
decision 


the standpoint of living conditions, sur 
) d mstance 


rounding territory, an ( ons ol ! 
ation board 


ployment.” “ i ‘ ase, th \ 
SOM Vapi 
comparisons made \ i 
' consideratio 
labor-management dispu : 
ce mparab 
no specif 
boards conside 


tT Wage ‘ s only zz 


like or similar areas 
mony was presente 


agements o1 


rates 


distat ce 


panel made no specifi 


n COMpa4risol 
mpany 


surban 


LO n 


‘Award cited at footnote 10, p. 1 ition and Communications Work 
*Decision of Arbitration 3oard Marc} y. ) Y ca, Indiana Di ion No. 1 union 


Communications Workers of testimony 


194 involving 
1 of Richmond § Decisi 


America, Local 146, Division No 

Indiana, and Richmond Home Telephone Com testimony 

pany, Richmond, Indiana, p. 7 Award cited at footnote 
Decision of Arbitration Board, September 15 " Award cited at footnote 

9, involving Local S78, Amalgamated Asso Order cited at footnote 17 

on of Street, Electric Railway and lot Decision of Arbitration Board 
Employees of America and FEvar 
ch Lines, In Evansville, Indiana 


footnote 16 


svill orthern§ Indiar i t, Ine 
! Associatio ( street 


Motor Coa 


of Board of Arbitr: iJ | 


i ASSOK 


Compulsory Arbitration in Indiana 





The same panel ignored comparison 


cities approximately the same size a 


mond, Indiana, and within 50 miles? 


transcript of testimony in another 
makes 
1949 in various cities 


Phe bos 


a five 


tion Case specific reterence 


rates paid in 


State of Indiana ird decisi 


awarded the union cent ime 


not mention one specific instance 
Lhere 
that Haute 
milar to Evansville, 
took place. The t 


award placed the & 


in other cities was simply 


nearest city 
the 


anscript indicates 


ment Derr was the 


where dispute 


| 
vansville rates 


rates in Terre Haute by three cent 


Fringe Benefits 
lhe 


Indiana statute provides that fringe 


issues must be considered on the same 


as regular matters None 


wage 
of the boards made any 


this 


reterence to 
Dec 
holidays 
like, 
isions by 
the 


market areas. One 


specifi 


legislative policy statement 


ISIOTLS 


were rendered on paid Vacations 


, night shiit and the 


attempt to 


with pay premiums, 


with no justity the dee 


any comparisons with area practice in 


Same or adjoming labor 


arbitration board ordered a rather detailed 


and specific pension plan which ts 


would 


SUN Mal 


ized beloy It seem to be impossible 
to base such a detailed plan on area practice 
no citation ot 


In anv Case 
the 
were ordered 


, any Was 


practice 


given by board company and unior 


(1) 
ment as ot 


to enter mto a separate 
the date ot 
the arbitration board; (2) 


’ 


pension ab 
the 
to include in 


aWarl d 


pension plan all employees covered by 


collective agreement; (3) to provide for 


retirement at 65 and 15 years of service and 


thre basis ol 


payment to be 
(a) “34% of the 
the occupational group to which employee 
5 pre 
number ot 


computed on 
average annual earning ot 
the 5 ve immediately 
49, multiplied by the 
prior 


be longs, tor ars 
ceding 5 ] 
years ot service to the effective date’; 
and (b) “1'4% of the employees total earn 
after the effective date fotal of a 
b not to exceed $60.00 per month”; (4) pro 
specified for voluntary 
the 


benefits, 


Wigs ana 


Visions were retire 


ordered 


ment; and (5) other 
plan dealt 
on and off the 


a joint 


sections ot! 


with sickness disability 


job, and the establishment ot 


union-company committee to admin 


ister the plan.” 


% Decision cited at footnote 15 

* Decision cited at footnote 16 
pp. 97-98 

*5 Act, Sec. 10 

* Award cited at footnote 10 
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The first federal eight-hour day law 
was passed by Congress in 1868. 
It applied only to laborers, work- 
men and mechanics employed by 
or on behalf of the United States 
Government.—Department of Labor 





ny kind, 
intended that tl 
considered on the 
Man ol 


been 


the 
have 
were le 


ably 


in dealing 


Estimate of Act 
The 


labor 


experience wit 
1 disputes in In 
and transportation indu 
lecided trom 1947 
decisions W rendered, how 


these 


Tinie cases ‘ 
Knough 
to tiak ( 

(1) 


aecisi 


1 
generalizats 


The act : 1 ) to lay down 


ns of arbitration boards c1 


not primarily applicable to 


uti and transportation 


industries 
act emphasizes area rate mip 


pa 
thre 


risons 
labor market 


Same of ady TTLITS 


parisons of this sort are difticul 


very 
ered since the 


una 


industries co\ same O1 


jobs are not usually fe in the same la 


market area Phe 
labor difficult to interpr 


! 
HWlay 


Mcanine ol 
market is 
result in isons ot 


compat rates 


much as 200 miles 


| he 


intent ot 


cities as apart 
lid not 


consider 


(2) arbitration boards 


the legislature n 
ritige and 


ISSUES, j Vaue nonware, 


been due to 


anh arTCa basis ii 1A \ id \ ¢ 


a lack of inform: 


legislative criteria were 
(3) The arbitration 


it the 


Detailed rate 


abot specific reas 


comparisons with firms wi 


(Continued on page 791) 


Article cited at See also 
Lois MacDonald Compulsory 
New Jersey Proceedings of the 
Conference on Labor New 


p 692 


footnote 12, p. 22 
Arbitration ir 
Second Annual 
York University 
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Analyses of Smedley’s Plan 


for Union Democracy 


Surnmet 


By HERMAN 


fiw 


per 


Union Democracy 





on politr Ss, all 


mdependence 


By ail 
al principl 


Principles of law 
the rights of citizens and check t 


of government so that it remain 


peo 
otten obsole te am 


master, ot the l 
though 


continually requiring modification (since law 


Vant, not thre 


legal principles, 


is a dynamic force), must be our vardstick 


ot power 


abandon democracy for anarchy or despot 


isin, every grant Of power to vovernment 


must be based on something more than 


mere popular ardor of the moment, aroused 
by demagoguery. Governmental power must 
be based on legal authorization through the 
every act ot Con 


democrats process For 


gress, there must be a legal principle stem 
ming from the Constitution, giving Congress 
legislate lo away 


principles is to throw away the Con 


the power to throw 
these 
and sign a ath 


stitution Warrant tor 


American democracy 


whicl 
p< rrpiitte dl to 


There is a tundamental choice 
Shall 


associate or not 


must 


be made Americans be 


with whomever 


associate 


they choose, even if in doing so they some 


times violate justice in the moral sense, or 


should dictatorial mandates of government 


make these decisions’? The answer is clear, for 


it is a choice between freedom and tyranny, 


The basi premise ol the art 
government should democratize th 


Although = the method 


pletely incompatible with our federal demo 


suveveste d 


cratic system, the basic premise has an 
influ 
should be 


exerted to make democratization appealing 


inkling of merit, to this extent Phe 


ence of the federal government 


unions and undemocratic practices 


to the 


derivatives if we are not to 


al vovern 
function whicl 
Department t Justi nol rts 


the NLRB he End] 


By VERNON W. NEWBOLD 
NEW 


seems to be em 


TREND 
would attempt 
democrat \ by 
regulations on 
unions in the ni 
Mr Smedley’s 
Democracy” 
design although 
natural 
interest,” 
Briefly, Smedley’s pre 
miMarized sentences 
of undemocratic tende 


iif affairs ot 


} 
legislation 


ll-detined 
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On March 31, 1840, President Van 
Buren issued an executive order 
establishing a ten-hour day without 
reduction in pay for federal em- 
ployees on public works. The first 
state law fixing ten hours as a legal 
workday was passed in New Hamp- 
shire in 1847. 

—Department of Labor 





| equally 
the public 
ssumptio1 
to spe ik 


holdness 


basis 


the ques 


loubttul ec 


See Clyde Summers’ analysis of undemocra 
t tendencies in unions Union Democracy and 
Union Discipline in Fifth Annual Conference 


on Labor, New York University (1952), | 143 


Union Democracy 





LaGuardia 


re thems 
and blemiushe 
nation-wide 
miternal affairs Just 
policed in the 
| the public wel 
private power groups Cand 
ernments) will continue the same pr 
under the umbrella of their inviolable 
rights” Is Hever explained :e 
Labor Relations Act itself ts 
racial discrimination practiced 
ployer; but it provides specificall 
der the union shop, employees 
lischarged except for nonpaymen 
Int 
governor 1s on record as react 
United States Supreme Court 
] 


Harold Corsini, Pittsburgh Photographic Library 


, 
e field of state government, « 


Routine production line inspection 
hie . checking of glass blocks is aug- 
Se ie call Eeaeiale Whe eal cig af mented by a polarscopic examination 
At, wtale tn eualataia: i to detect possible latent defects. The 

Recent decisions of the Supreme Court inspector peers into the opaque 
have quite firmly established the principle that block through a special lens. 


ishing segregation in pu 


1 








unions can be required to represent 1 
union employees and minority groups 
in their unions In the Steele Case I category 
Court held that a certified craft union actu public interest 


ally has a statutory duty similar to that of ase. the ¢ 


a legislature that it cannot be permitted onducting 


to abort its responsibilities to minority group 
within the organization but must represent 


all the craitt members 


nel 
etendants in 
comeidence 


al operat 


when hie 

tion agaist Newroe 

hood and the } 

Congressional autho 

stitutional issue that hou \ nncidence 
faced.” * (Italics supplied.) n th bbia completely 


case, the Court said “there 1 neo losed t to accept without question 


Three cases established this rule Graham 4 Brotherhood of Locomotive 
Steele v. Louisville & Nashville Railroad Com men & Enginemen 17 LABOR CASES 
pany, 9 LABOR CASES * 51,188, 323 U. S. 192 338 U. S. 232 (1949) 
(1944) * Steele case, cited at footnote 5 
Tunstall v. Brotherhood of Locomotive Fire Nebbia v. New York, 23 
men, 9 LABOR CASES £ 51,189, 323 U. S. 210 ‘Terry v. Adams, 345 
(1944) 
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Briefly, the doctrine meant that any organ 


contracts m 
ization could be illegal*per se rhe courts would 


permitting indlis 
apply the criminal conspiracy doctrine to labor 


organizations as late as 1886 (People v. Wilzig 
tN. Y. Crim. 403), although, in general, it was 
not followed after 1850 


workers not 


f Ada 
In Commonwealth v. Hunt in 1842 (45 Mass I i / an Coal 
Judge Shaw established the theory that l 7) ind oppade 
irts should not hold organizations illeg If 
Sé but hould look to their purposes t * Organized DO iined 
iblish leg ty gality ior 


‘ 1} 
‘ ‘ 


> o - \ lared unconst j dai 
In In re Debs, 158 U. S. 564 (1895). the Court = _ ot idatr 
j ] t footnote ] 
ylic ti . on . mce! t 
RpyTies the =Maerseme COmmmaros = conrept te Jones & Laughlin VLRB, 1 Lawor 
the organized labor obstruction and held it to be 7 ne 1) I 


. - A ] 17 s()] S 1 (1937) the Court 
against the public interest and therefore | il 


—— ,RA, but some reluctance was evident 
Loewe v. Lawlor, 208 U. S. 274 (1908). This 
case set a bitter precedent for organized labor 
by permitting assessment of individual members 
of a union under the triple-damages provision 
of the Sherman Anti-Trust Act 


rnt lower court ! | t uncon 
ona and na ¢ 
ipreme 
pressure 
r 
} 


ro 


Union Democracy 





” but it could not ve 
employers could also be 


avoid 


commerce, 
found to hay 
con 


responsibility to obstructing 


merce. It was not for anothe 


(1937) that tl 


in to just one ot ‘ 

pants of 
Court said, in the 
‘ etlect 
myury 


labor-management strug 


Jone Laughlin 


upon commerce, 
source of the that is the « 
In 1895, the ¢ 
looked at the 


the effect to arrive 


terion.” ourt had incorrectly 
(labor) rather than 


at its decision 


source 


Mi Smedley’s proposal to diseard the 


interstate commerce idea and start ane 


with his “impartial tribunal” concept would 
back to 1895—the application 


be to turn 


would again be to labor alone The intet 


commerce concept of re vulating labor 
management difficulties 
just when it is applied equally 
tially to the two parties. It was 
when it was applied only to organized labor 
im 


State 
fair and 


and impart 


is sound, 
unsound 


Mr. Smedley is not proposing that his 


partial tribunal” be used to regulate any 


body but organized labor 


Chis observer's criticism of the impartial 
tribunal approach to the problems of labor 
imply any 


One of the 


organization is not meant to 
criticism to the judicial system 
cardinal principles of our judicial system is 
the law.” Any pro 
alone in the 
violate that 
ple on the The 
“compulsory democracy for unions” 


“justice for all before 


posal to regulate labor name 


would princi 


interest 
face of it 


of public 
advocates ot 


cannot 


be permitted to assume the cloak of judicial 


they would violate an es 


supremacy when 


teemed premise of that judiciary 


Further, the assumption that democracy 
can be made compulsory is highly question 
able. The thinking 


and acting are few 


processes ot democrat 
reduced to a 
forced upon 
thing 


not easily 
that 


de mocracy a 


rules can be 
people Nor Is 
has been established and maintained by 


tribunal. It is, if it ts 


legislated 
whicl 


any 


high-minded any 


thing, a “way” of 
is based upon the Christian principle 
would 


acting that 
‘Do 


have others do 


thinking and 


unto others as you 


and 
The 


democ 


you.” It has been established 


maintamed 
that 


of individual 


unto 
basi Pairness 
the 


organizations are 


only by 


issues arise from internal 
tou 


racy 


article 
in the 


excellent 


Mary Heaton Vorse’'s 
Up,’ 


“UAW: The Union That Grew 
July, 194 issue of Harper’s 
of the rare instances where a union's 
bility rather than its irresponsibility 
reported to the public 
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4 See 


responsi- 
has been 





Magazine for one 


The earliest authenticated strike of 
workers in the United States in a 
single trade occurred in 1786 when 
Philadelphia printers gained a mini- 
mum wage of $6 a week. 
—Department of Labor 





comple x to be either legislated or 


cated with simple answers: popular gov 
' } 


ment develops trom within 

The last 
pulsory democracy for unions” 
running 


basic assumption of at 


plan is that 


the unions are incapable or their 
own affairs and developing their own inter 
That there have 


discrimination 


nal democratic principles 
and 


not, and 


been cases of minority 


minority domination in unions has 


vill 
observer. That such undemocrati 
be ] | peculhiar to labor unions 


consideres 


not, be denied or condoned by this 


practices 
may 
is denied 

The fallacy ot 
democracy upon 
that it 
to the other 


regulation of union 


isolated 


onsideration ot 


basing 
internal past ot 
tenses 18 Lives no 


recognition instances in Whi 


internal democra¢ has operated cor 
fairly. It 


discrimination in 


there have been case 


and 


minority there have 


unions, 


thousands of cases of racial tolerance 
unnoticed and unreported 


there 


been 
that 
Further, it 
are unions and unions; the wrongs of a tew 
all The 


labe T 


have gone 
must be recognized that 


should stigmatize concepts 
of recognition and les 


new 


not 


ality of unions 


1 their long history 


is relatively despite 


f development in this country The fact 
that in the pre-1930 era labor 
an aura of illegality has left 


skepticism, I 


operate d in 


them with a 


residual and the public with a 


residual resentment, which perhaps neither 
fully Some 
have, tor 
calling themselves 
ealled ~ 


or “semipsofessional associations " 


of them understands respons 


ble 


avoided 


unions example, scrupulous 


unions 


preferring instead to be associati 


Practically all nstitutr 


union co 


laws provide some 
and tair hearings 1 


charge, dismissal fines 


1 


also generally pr ice 


tions provic 
to the top officials.’ These provisions 
been criticized as being undemocratic be« 

An analysis by this observer of several union 
constitutions in the airline industry revealed 
provisions. For a more detailed 
Ornati’s excellent article 
Minority Rights and Public 

Journal, July, 1954, p, 471 


analysi 
Union 


Policy 


such 
see Oscar 
Discipline 

Labor Lau 
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such omecers are otten 
responsibility for disciplir 


considered imps 


1 
' 
irtial key 


tion were 


bre At | 


| from the 
ictance of union boards 
onsidered 


for full 


rs” from 


any reason whatever must 


together with the compelling 


membership to prevent “freeloade 
hout having stand 


gaining benefits 


of the finan burde1 


the unions the 


In they 


lo deny to 


some Choice member 


would be to 
found in no other 
night 


wit! 


of unions to cor ) I if 


righ that hi been 


saddle them 


private yrouy 
membershi 


abused 


as not been a 


ior will it ever be—since 
union the first desire 
full 


union president of an airline 


ola 
to obtain as a member 
As One 
put it 


action in 


as possible 


cratt 


“TI can coun cases of disciplinatr 
this 


ne closed 


in disciplinary cases 


issue, 
to the 


t body, 


d to 


an independen but 
expect sublimate its best 


' , ' 
tual rie 


* Report of Senate Labor Subcommittee or 
Communist domination of certain unions, Part 
III. 82d Cons 2d Ses (1952) 


Union Democracy 


ek 
dries a 


orsini, Pittsburgh Photographic Library 


Harold ¢ 


Finished glass blocks by the thou- 
sands move along a conveyor on the 
way to being packed into cartons. 
The blocks serve many construction 
needs. Built to withstand great pres- 
sure, they can be used in wall or 
roof construction with no concession 
to sturdiness. Their biggest advan- 
tage is that they admit sunlight, but 
screen out direct rays and heat 





(Continued on page 794) 





Labor Relations 





Decisions of Courts and 
Administrative Agencies 








sessions of its October, 
states 
a number ol 
Anu 


was tli 


| N the five opening 
1954 term, the [ 
took 
the labor law case 


nited 
procedural action on 


Supreme 
€ ourt 
pending before it 
SCSSIONS 


portant teature of the 


Court’s acceptance of six cases for review 
later in the 
federal-state jurisdiction disputes, one 
Railway Labor Act case, 
Labor Standards Act 
involving construction of the Selective Trai 
Act of 1940. Three holdover 


from the 1953 


and decision term, including 


three 
a question ot lair 


coverage and a case 


ing and Service 


labor cases term also await 


decision Review of 12 cases was denied 


and two per curtam decisions were rendered 


The Court opened the term on October 4 
It met October 
Without transacting business 
tober 14 in 
died October 9. Regula 
14, October 


ll, but recessed 
until Oc 
Jac kson, who 
held 


18 and October 25 


again oon 
any 
memory ot Justice 
sessions were 


on October 


Che three conflict-of-jurisdiction cases ac 


cepted for decision challenge state court 


MVAaASIONS 
exclusive jurisdiction of the National 
Weber v. Anheuser 
ABOR CASES % 68,137, Dkt. No 
Drivers, Warehousemen 
a 


injunctions of union picketing as 
ot the 
Labor Relations Board 
Busch, Inc., 25 1 
97, and General 
Ilelpers, I 
Tobacco Company, 25 Lapsor Casi 
Dkt. No. 186, right ot 
courts to enjoin picketing of interstate com 
panies that violate state law In the Weber 
NILRB had previously that 


conduct did not 


ocal U'nton American 
‘ ) 
65,2350, 


question the Stat 


case, the ruled 
violate the 
Workers 


Company, 


the enjoined 
NLRA In 


of Ame rica 7 


Amalgamated Clothing 
Richman Brothers 
68,28 7. Dkt No 173, a 


refusal to 


25 Lapor CASES 
district 
state court injunction proceeding was upheld 
by the Sixth ¢ 


federal courts 


federal court's enjoin a 


ircuit on the ground that 


lacked 
such relief at the 


jurisdiction to grant 


request Of a private party 


786 


abor Act case was | 

Railroad Company, 
Dkt. No. 131 \ 
Adjust 
Supreme Court to 
Seventh Circuit that, 


The Railway | 
Illinois Central 

25 Lapor Cases ¢ 68,240, 
of the National 
asked the 
a decision of the 
R | LA 3 the 


without 


ouse VU 


division Railroad 


ment Board 


review 


inder the division cannot decide 


issues before it giving all “inter 


ested” parties an opportunity to be heard 


the KILSA-coverage case, Mitchell z 
Joyce Agency, Inc., 25 LABor Cases 68,266, 
Dkt. No. 230, the Secretary of Labor ques 
tioned a holding that local 


furnished 


Seventh Circuit 
workshop and warehouse guards 
by a contractor to a department store chain 


were not subject to the act 


The Selective Service Act case was Diehl 
Lehigh Valley Railroad Company, 25 | 
ASES 4 68,203, Dkt. No, 246. The Court 
rule on a decision by the Third Circuit that 
the 1940 law, did not 

intend to confer upon veterans rights greater 
than those 
lough o1 


A BOR 


C one enacting 


ress, in 


enjoyed by nonveterans on fur 


leave of absence e, and that a union 


contract which made a worker’s seniority 


in a higher position dependent upon his ac 
served in that 
time did not 


having 
length of 
veterans merely 
Armed Fk 


( nable d 


tually position for a 


certain discriminate 


against because their ab 


in the rces interrupted theit 


sence 


ervice and nonveterans to com 


plete such service ahead of them 


m decisions of the Court 
In Harris 
Dkt. No 


’s alleged conflict 


The two per curta 
involved cases before it on appeal 
v. Battle, 26 | ASES 9 68,733, 

111, a Virginia with 
the LMRA was one of the questions involved 
Appeals of Virginia, 


ARBOR 
Statute 
Vhe Supreme Court of 
in an unreported decision, held the contro 
moot. The United States 
agreed, but the below was 


versy Supreme 


Court decision 


reversed and remanded Chis apparent par 


adox may be explained by the fact that the 
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New cases. 


added to 


ocket \ 


review 


the 


Supreme § 


court det 


a collective bargainn ’ 


a gl 
to 


oO 


on 


iC@VANCE proces 


: 
individual pa 


yrievances to 


t 


an employee who claime d 


ompensation, (2) that 


Labor Relations 


arbitration 


benefits 


yreement ( 


( laim 





Memorial services for the late Chief 
Justice Fred M. Vinson were con- 
ducted at the October 25 session of 
the United States Supreme Court. 
Evlogistic resolutions and an address 
were followed by a statement by 
Mr. Chief Justice Warren. 








Wages... Hours 





Decisions 
Problems 








Stock Purchase Plan Benefits 
Are ‘‘Wages” 


\ stock purchase plan is 
of collective bargaining under tl ati | ull use 
Labor Relations Act, an ‘ | s ) ! company’ 


refusal to bargain with a 

of such a plan is unla 
labor Relations Board held in ; nal s | determined 
decision announced October 20 i vere then credited 


ssue in the case, Richfield Oil Corporation, vidual member ac 


CCH Lasor Law Repvorrs (4th Ed.) calendar quarter in 
€ 52,345, 110 NLRB, No. 54, had been the acquired. Dividend 


subject ot widespread comment since the \ used to purch;: 
CIO oil workers’ union involved demanded 
right to bargain on the plan 18 months h — 
Vf) Casi STOCK Was (lis 
The Chamber of Commerce I 

vhile member of 
United States filed an amicus curta , 
ploymet 
support of the employer's position, 
1 women, ot 

the Joard rejected ' : 
dea permanent disability, 


Phe company promulgated the plan uni beneficiary received all 


laterally on April 14, 1953. The unton made ‘ credited ¢ im he individ 


a request to bargain on it a week later I ri accounts 


company refused, and the plan was inte nt with tl ompany 
effect July 1, 1953 if received thie tull amount 


, unt and a percentage 
The purpose of the 
ck in the isteed accou 
re amount ranged trom 
continuing association” between tl ' s 
vho participated : an five year 


statement mm it, was “to 


pany and its employee Participation M6 ner enat ior the mat ata 

voluntary. Requirements to take part in it ; : we 
» CT ‘ Ol if \ HCI ¢ 

were one year’s service with the company, “er 

and age limits of 30 to 65 yvears tor men 

and 30 to 60 years for women. Workers 

could contribute a minimum of $5. pet 

month and not more than 5 per cent ot 

their earnings each month. The companys 

contributed an amount each month equal member 

to 50 per cent of the workers’ contributions, interest in plan 

plus an annual contribution which varied hority from the member, 

with the ratio of profits to invested capital the stock as instructed by t 

The arrangement made it possible tor the cost ot 


1 


employer to pay in an amount as ln company, 


‘ 


75 per cent of the members’ contributions amend or terminate it 
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The “wages” issue. 


The “both sides of the bargaining table 


issue ‘ 


Wages .. . Hours 





plan be a demand for a seat on 


of directors to protect the interests of the 


employee-stockholders’ If such an ever 


should have moved very 


tuality 
Close to the 


occurs we 


kuropean institution of co 


by law, employees are 
board ol 


Manayement 


dete rmination, w here, 


represented on the directors with 


an equal decisions.” 


The majority answered these 
with the that “the 
ase is not whether ownership and control 


Voice itl 


contentions 


Statement issue in this 


ota business are subject matters of com 


pulsory collective bargaining, but whether 


bargaining is required with respect to a 
which provides tor 
stock 


May 


stock purchase plan 


wage benefits in the form of when it 
that 
incidental effect upon aspects of what 
[ the 


control or the ‘legitimate 
To the extent that such compulsory 


appears such bargaining have an 
company] refers to as ownership and 
rights’ of an em 
ployer. 
bargaining infringes upon the asserted right 
to dispose of his property 
that 


dec Isive ly 


of an employer 
and to run his business as he sees fit, 
interference, we believe, is not 
distinguishable from such intrusions in man 
affairs as occur whenever an em 
fulfills his 


bargain collectively, as, for 


agement 


ployer statutory obligation to 
example, when 
he bargains with respect to retirement and 


pension plans . fete. ] 


point out that 
representative 


oa) it 1S sufficient to 
under the Act the 
ot employees is entitled to represent those 


exclusive 


including the stockholders among 
them, thei employees 
At the bargaining table, Stat 
cannot act, 


employees, 


only in capacity as 


theretore, the 


utory representative and the em 


plover need not bargain with it, except as 


the representative of employees as such, and 
only with repect to ‘rates of pay, wages 
hours of employment, or other conditions ot 


And 


appropriate to 


employment’ even in these areas, tt 


may be point out to those 


vho 


“ inclined to an employer's 
obligation to 


equate 


bargain with a complete and 
proposal 


Supreme Court, 


abject submission to every umiou 
the Act, in the 


does not compel any 


words of the 


agreement whatsoever 
between emplovees and emplover On the 


occasion of stockholder meetings, corporate 


clections, or any other matter in which only 


stockholders have the right to be heard, the 


union has no voice whatever as a statutory 


repres¢ ntative 


follows that th 


is to require 


“It by no 
decision here 


means 
of our 


company] to bargain with respect 


dividend, debt, and financial policies, simply 
opinion would 


because, as the dissenting 


790 


establishment 
deed, these 
where a union 


Vayves, pe nsion pial S, 


all of whicl have beet 


subjects ot mandatory coll 
Yet no one can seriously contend that those 


decisions have forced employers to bargain 
as to their dividend, 


debt, or financial policie 


“In short, we are persuaded that 


consequences boreseen by 


league in this decision are much 1 


sory than real They are substantially 


same dire consequences predicted by others 
on previous occasions—theoretical 


quences) which have constantly fai 


materialize in the practical atmosphe 


the bargaining processes 


One of the “dire consequences” 
Member 


dec sion 


to was Beeson’s warning 


majority “may tend 


stop 
trend” in the growth of 
He deplored the 
Act a strait 


post in industrial re 


recent stock pur 


chase plans majority's 


tendency “to make of the jacket 
a direction 


added thi 


of sharing in ownership of the 


instead of 
lations.” He it “to throttle a mean 
enterprise 1s 
tuntary 
l 


lfar worse than] to encourage the z 


establishment of sucl beneficial plans 


the voluntary discussion of mutual prob 


lems regarding them.” 


AFL Asks Shorter Workweek 


\ 30-hour \ 1 Cc Was the wv al ota 
American Fed 


recent Seventy-tl 


resolution adop by the 
eration of Labor 
Annual Conventi 
AFI 


a J hour 


calle d on 


Wee | 


convention 
t behind the pr 


orkweeks in 1955 


claim thi 
in illusory 
uld be 


ods prices 


abs« | be ( 


the conver 


“Our 


work 


history 


proves 


week results in full utilization 
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averted 
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a Wi to 
Historical Statisti vees 
a 1949 publication of tl : ‘asin bi iii 
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Even the 30-hour 


November 1, 1919, the United Mine Worl 


irning 


Commerce 
week has a | ( \ Qt 
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1 
struck 


t America 
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la century a 


100 On tl 
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11S 
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s a base 1890-1899 a Presiden 
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ap 
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base, average full-time ce 
all manutacturing mission was 


track Ss 


worked in 
building 


iwhbhor hood 


and other 
mands which 


week 


industries’) was 
gradually reduced to 9 


table 


day 


as 


lists the average 
worked 
employment as Adopt New Regulations 


in 1891. No for Back-Wage Records 
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othe! 
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by 
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of President 
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Higher Level of Living 


Industrial Relations and 
Wayne L. McNaughton 
McGraw-Hill Book Company, 
West 42nd Street, New York 36, 
1954 531 pages $6 


This 
American 
ginning ot 
is that 
national 
from a fuller 
the elements of industrial relationships, and 
the underlying their shifting pat 
terns It is dedicated to the 
that understanding 


should 


Government 
Joseph 

Ine 
New 


the 
and Lazar 
330 


York 


concerned with 
the be 
thesis 


book is primarily 
relations at 
The 
living 
help 


understanding by 


industrial 
the 1950's 
higher levels ot 


central 
and greater 


security cannot but result 


everyone ot 


reason 
contention 


enlightened can and 
take the 


brute 


of bickering and 
the 


an mcan so 


place 


senseless force in area where 


unselfish cooperation ¢ mucl 


to both classes and the public 


‘The book 
be ginnimngs ot 
England, and then te Ils of the early 
ot the movement country 
emphasizes the 
took place with each step toward maturit 
\s stated by the 
aft-Hartles 


fundamental 


at large 


begins with a narration 


employee organizatlo 


labor in thi 


changes in thinking tha 


’ 


in industrial relations 


the raison d’etre o ‘| 
that it 
the 


COM pare ra 


authors 
Act 1s 


change im 


“re presents 


direction iational lab 


wit! he Wagn \ct 


policy 
f the teder 


Instead of using the pow 


to promote unton organizat 
Wi 


ol ( 


government 


Daft 


that 


bargaining 
the 
Act proceeded on the ] 
had 


necessa’ry 


and collective 
ANct did 
Hartley 
unions 


authors 
relis¢ 
pow rtul and 


labor become too 


that it 
balance of 


to bring about a new 
power in the 
Thus the authors empha 

that the in 


Was 


collective barygat 


Ing 
the 
dividual employees possess rights which be 
to them as individuals, and that suc 


process 4 


fundamental philosophy 


long 


792 


rights require protection against labor o1 


ganizations as well as employers 


Interesting chapters describe employer 

activities and 
“Direct Actior 
Against Unionism.” off these 


chapters are those describing employee ot 


proemployer 
entitled 
Set 


organizations, 
other activities 
against 
and 


general prounion activities 


“Direct tie gainst 


ganizations, 
entitled 
kmplovers.’ 

Phi 


im pe 


activities 


authors do not omit 
in this fiel 


: | 
tance of state legislation 


and give it adequate coverage along 


tederal legislation 


NAM Booklet 


The Guaranteed Annual Wage and Its Imp 
to a free keonom » Re 
s Division, National 

| 

| 


ast 


Manufacturers, 2 
\ 


New Yor 


rk 17, 


University Publications 


Labor-Management Relat 
by Milton Derber; ual All 
ind Management, a Syt p 
n German Lab 


sium; Dasv SSE 


yr Court Structure, by W. H 
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McPherson; The A1 


ustrian H'age-Price Agree 
ments, by Murray Edelman; and Prospects 
la se Labor, by Solomon B. Levine 

articles above have just been re 
the Institu t Labor 


and 
‘niversity of 

hie reprints are | riced 
and may be obtained fro 
Labor and Industrial Rel 
Sixt! Street ( 


a 


| al paign 


n a Rural 


n and Everett 


activity to 
by ‘ ore ne ti list of pros 
itentia apo : ) < he me 1; ¢ industry, 
} 
outlined i ‘ ! mily au ) 1 } expansion, 
and Mar ul 


ssible utilization 
niversity ot lowa 
value in that 
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| 1 
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ARTICLES 





Union Status and Suability 


Books ... Articles 





dent to their use of some state tacility or the 


receiving ot state vrant or lavor 


Forkosch, “The Legal Status and Suability of 


Labor Organizations,” Temple Law Quarterly, 


1954 


Summer, 


Picketing . One of the most interest 
ing legal subjects in 
the ups and downs of picketing as permitted 


time by the 


recent has been 


VYcars 


and forbidden from time to 


United States Supreme Court. Legal scholars 


have for years discussed the Court’s adop 


tion of and slow withdrawal from the con 


cept that picketing iS tres speech protected 
by the First Amendment of the Constitution 
This article length with that 
topre It on, however, to point out 
that the 1953 case of Garner v. Teamsters has 
reduced the free-speech phase of the law ot 
The big 
whether American 
federal law 


excludes all 


also deals at 


goes 


picketing to an academic status. 


question now seems to be 


business interests want a labor 
that pre field 


state control of peaceful picketing of ente: 


empts the and 


interstate commerce 
Taft-Hartley 


no longer confined to union partisans 


prises in 


Act is 


since 


Condemnation of the 


Garner, more and more management partisans 
attacked the statute This 
quotes one of the latter as stating 

able and balanced labor 
likely to come through the repeal or drastic 
Taft-Hartle y Act and local 


have article 
“Peace 
relations are most 


revision of the 


entorcement of th 


coercion, intimidation, violence 


quotation goes tat r than necessary to 


make Its point, since picket line violence 


have alwavs been subject 


to State police po I mit I, 
t 


and mass picketing 
but it is never 
ue thi: 


theless interests are no 


unanimous] about even 
the basic idea of ; ral law 


Price. *Picketing 


longer 
curtailing 
union pressure activity 
A Legal Cinderella,” University of Florida 
Law Review, 1954 

What the Law Cannot Do... It 


will settle 


Summer, 


Wiay 


be tutile to search for a law that 


labor disputes and cure the underlying social 


and economic distress which cau them 
things 1 the 


‘| here are, alter all, many 


pointing this 
that the law 
and 


law cannot do. In out, it is 


not necessary to recommend 


abandon the field of labor relations 


leave the forces of labor and management 


work out their own problems \ 
This | 


articie 18 a 
following 


that 


alone to 
possible 


road is 


finding 


middle 


plea for and middle 
road 

Among the many points which Professor 
Archibald Cox 


that the 


makes, one of the most im 


portant is law should encourage 


private machine for settling disputes 11 
stead of building up government 
Cox, “The Role of Law in Labor Disputes,” 


Law Quarterly, Summer, 1954 


Sanctions 


Cornel 





ANALYSES OF SMEDLEY’S PLAN FOR UNION DEMOCRACY— 
Continued from page 785 





Mr. Smedley fit to dismiss the Com 


problem by 


SAW 
statement in his 
those 


munist one 


conclusion there are who 
might see it [that is ‘constitutionalization’ | 
to scare Communism out 
all.” But the 


Communist problem in labor unions is real, 


as an opportunity 
of labor unions once and for 


despite the efforts ot re sponsible labor lead 
ers.” Those who would regulate and legis 
late 


much 


union internal affairs have not been 


help. As 


party and membership therein was not illegal, 


long as the Communist 


no one had pointed out a solution to the 
stalemated problem. Perhaps the new Com 
munist Control Bill will supply an answer 
But even it failed to make Communist Party 


membership illegal 
1” See footnote 18 


*” Benjamin Aaron 
Internal Union Affairs 


Regulation of 
Com 


“Statutory 
The Control of 


794 


asked the key 
labor unions 
efforts to 


unions have 


\aron 


on Communism in 


Benjamin question 
when he 
combat Com 


misfired; 


said: “So far our 


munism in largely 
we have failed to dislodge the known Com 
leadership, but 


harm to the 1 


munists trom positions of 


we have done substantial 


terests of thousands of innocent workers 


Is this the program we wish to continue 
Chis observer cannot grant much validity 
to the three whicl 
Mr. Smedley based his plan for running the 
internal affairs of the labor Organ 


waken to its own problems 


bast assumptions upon 
unions 
ized labor must a 


new 


and come up to its responsibility, be 


cause, with such plans as Mr. Smedlevy’s ir 


running out.’ 


[The End] 


the air, “time has a way of 


Annual Conference on Labor, 


(1952), p. 389 


Fifth 
University 


munism,”’ 
New York 
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Time-Off-to-Vote Statutes 


American electe | lesc cl 1, ~ 
to exercise 1 ‘ i pu ) Jecember 16, 1954 


] 
a general ele« success 


November 2 . number of | 


Senator t] ntire House 


M inarvecmen 


fed 
al reasons 1 ie Senate 


races are expected to he close 


Poll takers and other political pundits have 


indicated that either chamber mav go Demo 
Republican ar hi ( 
the 


ieter 


Hartley peri na 
wr ot the NLRB. 


i! 


abor ommiuttees 


minance 
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No 


“have recognized the 


letin 138-Revised, says that these states 


special problem of the 


worker who must leave his job during 


working hours if he is to exercise his citi 


zenship right to vote 
Ne known 


which measure the 


studies have been published 


effectiveness ot these 
then apparent objec 


Als 


reveal 


laws in accomplishing 
there 


tive—vgetting workers to vote 


are no known studies which how 


re asonable 
work 


before the 


have a 
than 


ordinary case 


not 
other 


many workers do 


opportunity to vote during 
hours. In the 


tire 


Thy 


passage oft off-to-vote laws, workers 
could do so either he 


Phe 


wanted to vote 
their 


Who 


fore o% orking hours 


alter 


hours at which polls open and close¢ 


the distances from workers’ 


and the distance 


poll 
t! 


polls vary 
homes or the 


Undoubted] 


workers 


worl 


vary 


hardship cases, 


a number of 


workers can vote their tine 


] 


by inconveniencing themselves in vary 


degrees. Ina may be 


ble to 


Iecw cases, it 
full 

Some time-off-to 
to fit these 


example, a 


HWNpo 


work time and vote 


law 5 afr de signe d 
In ( al 1ortita, tor 


time off 


vote 


spe ( ial Cascs 


worker gets as much 


added to his voting 
] 


a will, when time out 
vot 


polls 


working enable im to 
keour he 


and the 


sicle hours, 


urs between the opening ot the 
start of the work 


lay, or tour | 1 
end ot the workday and_ the 
closing of the polls is deemed 


between the 


sulhicient time 


In Indiana, workers get the first four hours 


after the polls open in which to vote. It 


they are employed in “works of necessity, 


with the 


pert 


el 


v7 In 


however, they must agree 


another four-hour 
ofl 1s allow 


hours 


ployer on 
Missouri, no time 


three successive when empl 


does not work and the polls are 


open 
prescribes no time, 


there has 


‘Texas statute specihi 


and the attorney general ruled 


that no 
has sutticient time 


time off need be given if th 


ployvec to vote outside 


working hours 


Such mav be described as realis 


allow 


Statutes 
that 
it is actually 


time off only when 


Some 


tic, m they 


needed political scien 
take with that 


problem is to in 


tists, however, might issuc 


rational If the basi 


crease the these laws may not help 


\ worker 
interest im the 
If he does 


vote, 


either does or does not have 


outcome of the elec 


not, hie 


enough 
won't vote 


not to 


tion to vote 
If he 


vote 


does, his decision to vote or 


depend upon the amount of in 


This 


may 


convenience involved inconvenience 


796 





One of the new provisions in the 
Federal Unemployment Tax Act per- 
mits states to give reduced rates to 
new and newly covered employers 
on the basis of not less than one year 
(formerly three), effective January 1, 
1955. All but three states, Arkansas, 
Florida and Virginia, must amend 
their laws to let employers take ad- 
vantage of the reduction. 





hours 
missing 
tralispe 
nirequent, 
int losing 
full pay 

t havin 
rs deny pi 
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for exercisi 


takes time off 


family, 
well 
likely 


on whether tl 


relatively 


would be 


or more hours’ 


orer man ceé 


to-vote iws 
W hy 


sleepin 
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empl VCE 
or civic 
matter how 
without it wil 
ducement Hy W 
off and do n 
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Why should 


onworking 
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politi 
politics | 
questions by poi 
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he St interes 


that the 
by inducing worker 
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Meetings of Labor Men 


National Industrial Conference Board. 
\ general board will be held 
November 18 at the Hilton Hotel, 
Permanent address of the 


Avenue, New York 17, 


session of the 
Conrad 
Chicago, Illinois 
board is 247 Park 


New York 


CIO Conventions. 
sachusetts State IUC, 
ton, Massachusetts November 15 Oil 
Workers, Cleveland, Ohio. November 18-20 
Maryland State IUC, Willard Hotel, Was! 
November 19-21: Minnesota 
Nicollet Hotel, Minneapolis, 


November 11 13 Mas 
Bradford Hotel, Bos 


ington, D. C 
State IUC, 
Minnesota 


CIO Sixteenth Constitutional Conven- 
tion.—On October 15, CIO President Walter 
P. Reuther issued the official call to the 
convention of the CIO to be held 
Hotel Statier, Los Angeles, Cal 
beginning December 6, 1954. Pre 
will be held by the 
November 30-De« 


annual 
at the 
foriita, 
meetings 
Board 


convention 
CIO Executive 


cember 2 


Letter to the Editor 


Lawyer in Retail Clerks case explains 
issues presented to United States Su- 
preme Court. 

The digest of a case 
States Supreme Court on a 
writ of certiorari in the LaBor LAw JOURNAI 
an attorney for the 


United 
tor a 


before the 
petition 


has been criticized by 
petitioner in the letter which appears below 
Retail Clerks International Associa 


et al 


The case, 
tion and Retail Clerks Union, Local 648, 
v. NLRB, Dkt. No. 182, 
cases before the 
October ‘The 

the case are at 23 | 
(2d) 165; reaflirmed 


was digested along 


Court, at pages 


with other 
719-720 of the 


decisions in 


kk wer 
ABOR 


ISSuU¢ 


court 
Cases 9 67,520, 203 F 


798 


with one judge dissenting in 
ASES ¥ 68,312, 211 F. (2d) 
The Supreme Court denied 
1954 The letter 


on rehearing 
part, 25 Lapor (¢ 
759 (CA-9, 1954) 
certiorari on October 14, 


follows 


“Dear Si 


before the three-judge 


Ninth ¢ 


considered by the 


“The real issue 
ircuit which was spe 


Court on 


pane 1 of the 


cifically rehear 


ing was whether or not the union was in 


contempt otf the iVvilit 


decree for hi 
that the 


Court's 
bargaiming for clerks 
clerks’ should 
prohibiting supervisory employees from pet 
work of clerks included in the 
This is in contrast to your 
that the 


propose d in 


contract contain a_ clause 


forming the 
bargaining unit 
comment, which makes it appear 
argument was and 1s whether or not the umion 


to bargain for store managers 


and as the 
had 


bargaining 


had a right 
miormation, 


“For 
and record show, the 


your peti 


tion union long 


before this time relinquished 


for these managers, and the sole remaining 


question was as stated 


“Your 


done 


comment also fails to mention, as 
in commenting upon other cases 
Court, that one judge 


pane 1 dissented, de lat 


was 
before the 
of the three 
ing that the unt 


Supreme 
judge 

ml proposal with respect to 
subject of 


as such, not in 


‘clerks’ work’ was a legitimate 


bargaining and, 
the Court’s de 


collective 
conflict 
“As I am sure 
points out, this 
work of the 


with cree 


realize, and as the 


you 


petition matter of bargaining 


with respect to the employees 


within the unit and restricting supervisors 


from performing such work is a customary, 


traditional and vital subject of bargaining 


for practically all organized labor in the 
States. Thus, when the two-judg 
the Ninth Circuit sought to out 


United 


majority ot 


law such a demand on the ground that it 
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Work-Safety Record Set in 1953 


All-time low established in 


manufacturing injury frequency rate. 

Phi 
ot work 
ii 1952 Was 
J abor 
cently Phe 


to 13.4 


d low tor the rate 
manutac 
bested in 1953, 
Mitchell 


reco! 
injuries in tur 
James P 
all-manuta¢ 
disabling 
worked during tl 

vas 14.3, lower than any) 


rd 


nyuries 


heartening satety 
Mitchell’s disclosure that 
for the first half of 1954 
yvement 8 continuine 


will be 
figures tor tis are t 

The 1953 mark had 
This rece rd,” Mitchell 


most sti 


Equally 
preliminary fig 
indicate that 
and that a 


when the 


impre 
decline achieved 


Veal abulated 


not been expect 
said, “bettered 
opti 
ptm 

7 
substantial 


both 
the 


ay 
] 


turing cl: 


extension Of Satety activities 


industry and the 


spite over-all impré 


she 


increases. The most pronounced rise 


Tac issifications wed mjyury 


in the manutacture of vitreous enamele 


’ 1 
rticians’ goods, envelopes, ele 


products, me 


trical appliances, cold finished steel 


time charge per dis: 


The 


myury in 


aveTare 
manufacturing, including 
and permanent impairments, was 86 days 
below 1952 


disabilitue Ss alone : 


1953, one the averag 


day 
the 
Phe 


temporary average re 


covery time was 18 days 
severity 


&. 


1000 emplovees 


myury 


Was days lost OT charged ror CAC 


Rank and File 


thie 


fina 


d 
our 
predictions, and reflects the 
by 


vement, 31 manu 


rate 


nation's 


men Wad 


ures 


further 
| 


Department of Labor.” 


occurred 


rat for all manutacturing 


standard 


Mrs. Alice K. Leopold was appointed 
Assistant to the Secretary of Labor 
in charge of women's affairs, Secre- 
tary James P. Mitchell announced 
September 30. She will continue to 
serve as director of the department! s 
Women's Bureau, as well. In the new 
post, Mrs. Leopold will supervi nd 
develop a reorganization piogram 
throughout the department so 
each bureau, office and proara 
eventually handle matters . ertaining 
to America's 19 million working wo- 
men on the same as for male 
workers, the Secretary said. He 
added that Mrs. Leopold's selection 
for the high office was an indication 
of ‘the genuine effort the Depart- 
ment of Labor is making to recognize 
the important position of women in 
our work force today.'' In coming to 
the Labor Department less than a 
year ago, Mrs. Leopold resigned as 
Secretary of State of Connecticut. 


iw 


pasi 





nas 


Safety footnote. 


directed eacl 


the exe ti 





task Oo! assisting vovernment agencies act dents in government 


thie development of effective accident pre a challenge to his administration 
vention programs He was also asked to lo encourage safety. the 


report progress to the President periodical 
| 


proved a recommendation of the 
i 


kxpressing concern over the number Satetyv ( ouncil te award annually 
worl injuries to federal employees, | dential Satety ation the department 
President said th: ie relatively | I 


quency rate t mendous 





THE DEVELOPING LAW—Continued from page 742 





and a shutdown of atomic energy installa an injunction ; or plant 
tions are two examples that come to mind immediate ol ot 
Furthermore, in an era of multiemployer quiry W ower to recommend 


bargaining and highly organized institu Phe last-ni alternative is necessarily 
tional markets, a prolonged shutdown in anomaly in a list of settlement proce 
any one of a number of industries may 


cross the necessarily elastic line between 


dures intend ( both democrati 
cltective 
public inconvenience and a genuine emer However. 
grency ituation 

For contingencies suel s those just noted, Situation 
the government must ave a firm, yet flexi staunch 
ble, poli y | xperience demonstrates r: Creorge 
conclusively that administrative hands should that man: 
not be tied by rigid statutory formula accept 
kor my own part, hould hi the Lining 


] 
Cie 


the exec 
proce dures 
Mocracy and 
SCCUuc#nnce ‘ 


would depend 


ceptabl 
(1) Initial 


) SI 


of an all-public 


to recommend basi 

direct intervents 

upon thie aninou 1 rime 
the Director ’ deral Me 
Conciliation Service, the Secretar 


and the Secretary Commerce; and 
” George W Tavior, Government Regulation 
of Industrial Relations (New York: 1948), p. 371 
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